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		Abstract

		Arizona Free Enterprise v. Bennett, 131 S. Ct. 2806 (2011), invalidates the matching funds provision of Arizona’s clean elections law, one of the most effective forms of public financing for political campaigns. Bennett has tremendous implications for democracy and the increasing role of money in politics.  This essay shows how the majority opinion employs economic theory as judicial reasoning, construing the First Amendment as a guarantee that political expenditures and contributions shall have their optimal, market-determined effect.  Earlier cases had struck down certain limitations on political spending on the theory that money was speech and Congress could not “abridge the freedom of speech.”  Although many disagree with the notion that private political spending is speech in the meaning of the First Amendment, it was at least clear that the laws at issue in earlier cases restricted that spending.  The Roberts Court has now redefined the First Amendment. Even if the government does not restrict private political spending, Bennett prohibits it from providing electoral subsidies that might diminish the effectiveness of that private spending.  Public financing systems such as the one contained in the Arizona law have thus become unconstitutional government interventions into the market for political power.  Bennett goes beyond Buckley v. Valeo’s dictate the money is speech and democracy is a market; it even goes beyond Citizen United’s holding that corporations have a First Amendment right to political expenditures.  Bennett establishes a far broader proposition: the First Amendment protects consumer sovereignty, not popular sovereignty. 
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