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		Abstract

		The Justice Department has made frequent use of deferred and non-prosecution agreements in recent years, a disturbing trend where corporations avoid criminal charges, even for egregious crimes, by entering agreements that previously had been reserved for minor cases involving first-time offenders. The practice is not consistent across the Department: in the Environment and Natural Resources Division and the Antitrust Division, deferred prosecution and non-prosecution agreements are rarely used; in the Criminal Division and some United States Attorneyâ€™s offices, such agreements have become almost the norm. The terms of the agreements are attractive to the government, because they often provide large penalties, far-reaching corporate compliance programs with outside monitors approved by the Department, and promises of cooperation by the companies involved. But plea agreements â€” the preferred approach prior to the last decade â€” can offer the same benefits to the government without making it appear that large companies can buy their way out of criminal prosecution.  

In this Article, I argue that the use of deferred prosecution and non-prosecution agreements erodes corporate criminal liability and undermines the rule of law. I assert that deferred prosecution and non-prosecution agreements limit the punitive and deterrent value of the governmentâ€™s law enforcement efforts and extinguish the societal condemnation that should accompany criminal prosecution. I side with those within the Justice Department who have resisted the trend toward deferred prosecution and non-prosecution of corporate crime and agree with critics who claim that the Department lacks sufficient policies to ensure that abuse of power does not occur in negotiating such agreements. I conclude that the government does not need the "middle ground" of deferred prosecution and non-prosecution agreements, except for less serious violations where there are no civil or administrative remedies or perhaps in the rare situation where prosecutors can demonstrate that a criminal conviction would cause unacceptable harm to innocent third parties. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: corporate crime, white collar crime, worker safety, mine safety, environmental crime, FCPA enforcement, criminal law

	
	

	
    

    
	

	
	
		JEL Classification: K14, K20, K23, K32, K40, K41, K42, L50, L51, L71

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Uhlmann,  David M., Deferred Prosecution and Non-Prosecution Agreements and the Erosion of Corporate Criminal Liability (October 1, 2013). Maryland Law Review, Vol. 72, No. 4, 2013, U of Michigan Public Law Research Paper No. 352,  Available at SSRN: https://ssrn.com/abstract=2334230
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						David M. Uhlmann (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Michigan Law School  ( email )

			

			
			
				
				
				
					625 South State Street
Ann Arbor, MI  48109-1215
United States
(734) 764-7362 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,244

			

		
		
		
			Abstract Views

			    5,945

		

		
		 
		
			Rank

			   30,597

		

		
	


	
		
            
            	        4 Citations
		

	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Michigan Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Michigan Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,352

                                    

                                    
                                        PAPERS

                                              914

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Daniel Halberstam at University of Michigan Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Corporate & Financial Law: Interdisciplinary Approaches eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate & Financial Law: Interdisciplinary Approaches eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,740

                                    

                                    
                                        PAPERS

                                            5,367

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        James A. Fanto at Brooklyn Law School and Co-Director of the Center for the Study of Business Law & Regulation

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Corporate Governance: Social Responsibility & Social Impact eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance: Social Responsibility & Social Impact eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,186

                                    

                                    
                                        PAPERS

                                            5,349

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School, Marc J Epstein at Rice University - Jesse H. Jones Graduate School of Business, Geoffrey M. Heal at Columbia University - Columbia Business School, Finance, Donald John Roberts at Stanford Graduate School of Business

                                    

                                
                            

                        

                    

                
	
                    Corporate Governance & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,092

                                    

                                    
                                        PAPERS

                                           10,743

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              858

                                    

                                    
                                        PAPERS

                                           17,864

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jessica Eaglin at Cornell Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Criminal Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Criminal Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              792

                                    

                                    
                                        PAPERS

                                            7,791

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jeannine Bell at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Human Rights & the Corporation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights & the Corporation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              600

                                    

                                    
                                        PAPERS

                                           11,407

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy M. Devinney at The University of Manchester - Alliance Manchester Business School

                                    

                                
                            

                        

                    

                
	
                    Environmental Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Environmental Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              374

                                    

                                    
                                        PAPERS

                                            9,006

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Holly Doremus at University of California, Berkeley - School of Law, Peter S. Menell at UC Berkeley School of Law

                                    

                                
                            

                        

                    

                
	
                    White Collar Crime eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                White Collar Crime eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              374

                                    

                                    
                                        PAPERS

                                            2,400

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Vikramaditya S. Khanna at University of Michigan Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Corporations eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Corporations eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              348

                                    

                                    
                                        PAPERS

                                            2,938

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Donna M. Nagy at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Types of Offending eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Types of Offending eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              171

                                    

                                    
                                        PAPERS

                                            5,973

                                    

                                

                                
                            

                        

                    

                
	
                    Compliance & Risk Management eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Compliance & Risk Management eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              101

                                    

                                    
                                        PAPERS

                                            1,309

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Michael Donnella at Temple University - James E. Beasley School of Law, Jonathan C. Lipson at Temple University - James E. Beasley School of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.095 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

