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		Abstract

		Insurance is not a typical business.  Unlike most businesses, it affects the public interest, in large part because people purchase it to protect their families and themselves at their moments of greatest vulnerability. Thus, the quality of the insurance product and the way in which it is sold has been, and continues to be, regulated at common law.  

Increasingly, courts are being asked to void these historic consumer protections by applying the "filed rate doctrine" to bar damage claims in insurance cases. Essentially, the filed rate doctrine prevents recourse by those alleging unfair pricing on the basis of properly established and filed rates.  Some have attempted to import this doctrine into the insurance context, thus cutting off claims based on properly filed insurance rates. As more and more insurance companies attempt to escape liability in tort or contract by invoking the filed rate doctrine, the need for careful analysis of the appropriate forms and limits of this doctrine grows.  

Generally, efforts to use the filed rate doctrine in the insurance context have been unsuccessful, since its doctrinal foundations make little sense in the insurance context. Therefore, the overwhelming majority of federal and state courts, including North Dakota's, have never applied the filed rate doctrine to insurance.  

Initially, the filed rate doctrine was created to preserve the rate-making procedures of the Interstate Commerce Commission and to prevent interstate carriers from engaging in price discrimination.  Later, the doctrine was applied to telecommunications and utilities to prevent regulated entities from charging rates for services other than the filed rates.  However, not all regulated industries automatically warrant application of the filed rate doctrine. Courts that have reviewed the applicability of the filed rate doctrine to new fields have focused on one or more of the following factors:  

(1) The impact the court's decision will have on agency procedures and rate determinations; (2) Whether there is an administrative agency to review the claim and provide a remedy; (3) Whether there is meaningful review of rate increases; and (4) Whether the damages are based upon the difference between the filed rate and the rate that would have been charged absent some alleged wrongdoing.  

Until recently, there had been no North Dakota jurisprudence indicating whether the filed rate doctrine would apply to bar fraud-based claims in the field of insurance. In Hanson v. Acceleration Life Insurance Co. (hereinafter "Hanson"), Chief Judge for the Federal District of North Dakota Rodney Webb determined that, under applicable state law, the filed rate doctrine does not apply to the business of long-term care insurance in North Dakota.  The decision properly weighed each of the above-mentioned issues against the facts of the case and the specific regulatory regime applicable to long-term care insurance in North Dakota.  According to the Hanson court, North Dakota's statutory scheme contains no requirement that the filed rate doctrine be applied, and the court found North Dakota's statutory language to be inconsistent with the doctrine's application.  

This Article will examine the inherent conflict in the application of the filed rate doctrine to fraud-based insurance claims in North Dakota in light of North Dakota's insurance regulations. Throughout, the analysis will use the recent Hanson case as a case study. 
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