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		Abstract

		This chapter is from a forthcoming book resulting from a multi-day symposium on targeted killing hosted by the Loyola Marymount University Political Science department in April 2014. It endeavors to provide a concise, but comprehensive and objective, legal analysis of targeted killing, considering both international and domestic constitutional law authority and constraints.  

It begins by assessing state authority to kill outside of armed conflict, arguing for a limited right of anticipatory self-defense, but only in response to truly imminent threats – a higher bar than that advanced by most drone proponents. It identifies other troublesome aspects of canonical drone advocacy, arguing, for example, that the operative language of the 2001 Authorization for the Use of Military Force (AUMF) narrowly limits targeting authority to the Afghan Taliban and al Qaeda core, and that  claimed authority to strike members of “associated forces,” such as the Pakistani Taliban or Somalia’s al Shabaab, are unprecedented. The chapter argues that proponents generally fail to recognize limits on who can be hit within lawful target groups and that “signature strikes” are problematic in the unique factual context of the current conflicts. While acknowledging the difficulty in accurate casualty assessments, it contends that some completed strikes almost certainly resulted in excessive civilian casualties, violating the law of armed conflict’s principle of proportionality. The work also challenges the widely articulated “unwilling or unable” standard used to justify strikes in neutral third states like Pakistan, tracing its historical roots to the Caroline incident and self-defense principles, which include the latter’s imminence standard, and examines limits on state consent to killing within its territory.  

Refusing to give drone critics a free pass, the chapter also contests arguments that drone employment should be limited to “battlefields,” that formal due process is required or appropriate, or that American citizens who affiliate with an adversary are entitled to any special protections. It concludes by considering the legal issues with CIA, versus military drone employment, noting that all participants in the drone debate today seem to have overlooked clear customary international law rules strictly limiting participation in aerial combat to actual military personnel. 
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