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		Abstract

		The positivist thesis according to which only social facts need to feature in explanations of legal facts subscribes to a leger requirement of metaphysical determination of legal facts. Under such a requirement all that is asked is showing that a modal relation between social facts and legal norms obtains, along the lines of a supervenience relation. Recent challenges to this view have pointed out that metaphysical determination must become more demanding if it is to offer deep explanations of (legal) phenomena. In becoming so demanding, it ends up engaging more substantive moral facts in the explanation of legal phenomena. The argument consists of two parts:  

The general part challenges in principle the adequacy of supervenience to generate deep metaphysical explanations; its premises may be reconstructed as follows: 1) for any X to be part of the nature of any Y, an explanation of Y â€˜in virtue ofâ€™ X must obtain (grounding relation). 2) Modal relations fail in principle the test of a grounding relation. 3) Supervenience falls short of a grounding relation.  

The special part argues that law poses an additional challenge: namely that in order for social facts to generate â€˜in virtue ofâ€™ explanations of legal facts, a further condition must be met: social facts need to be made sense of as rationally contributing to the truth of the relevant legal propositions (Rational Determination Condition). Thus it would follow that in the legal domain metaphysical grounding is special in a further sense: not only is supervenience inadequate for capturing the grounding relation (as is in the general case) but, in addition, there exists a special legal grounding relation (Grounding-Leg) which involves the condition of rational determination. Finally, the view proceeds to show that the only plausible candidates for discharging the requirement of rational determination are moral facts.  

The paper will aim to dispel exceptionalism about the law, if only to point out what is really special about the legal domain. Here are the two main points that will be explored: rational determination cannot be limited only to Grounding-Leg but ought to be extended to all metaphysical grounding; for otherwise general metaphysical grounding, qua â€˜a-rationalâ€™ grounding, would easily deteriorate to supervenience, which has already been rejected as a plausible basis of the grounding relation by many a contemporary metaphysician. (To the extent to which rationality applies across the board it can be construed in minimal terms without being loaded with extra normative meaning). Second, what makes law (and, more generally, any action-guiding domain) â€˜specialâ€™ is not any requirement of rational determination, but rather whatever turns out to count as rational determination within action-guiding domains.  

However, and this is the rub, what turns out to count as rational determination within action-guiding domains is generated by the practical nature of those domains. To put it differently, when we ask the question about lawâ€™s grounds in terms of rational determination, then we engage in a rational reconstruction of legal facts in terms of their capacity to generate normative reasons for action. In this context, we are not so much guided by rational determination but rather by the Open Question concerning the irreducibility of normative reasons to social facts. 
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