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		Abstract

		The relative scope of federal and state power under the U.S. Constitution has been a major bone of contention for over 200 years. Courts have sometimes enforced substantial limits on federal authority by striking down federal laws deemed to be outside the scope of Congressâ€™ enumerated powers under Article I of the Constitution. Very often, the judiciary has also constrained state power by invalidating state laws as violations of constitutional rights.  

While judicial review has therefore promoted both centralization and state autonomy at different times, on balance it has strengthened the former at the expense of the latter. This pattern has been especially prevalent since the 1930s, as the Supreme Court largely abandoned earlier efforts to police limits on congressional power, while simultaneously enforcing a growing array of individual rights against state and local governments.  

This chapter examines the impact of judicial review on American federalism without attempting a normative judgment. It briefly outlines the structure of American federalism and judicial review, and then describes the history of judicial review of structural limits on federal power. In the nineteenth and early twentieth centuries, the Supreme Court engaged in limited, but significant efforts to constrain congressional power. These efforts were to a large extent abandoned after the constitutional revolution of the New Deal period in the 1930s. The Supreme Court has recently attempted to revive judicial enforcement of limits on federal power. But so far these efforts have had only a limited effect. The chapter then summarizes the history of judicial review of state laws. The range of issues on which federal courts have invalidated state laws is extremely broad. Overall, the impact of these rulings in curbing state autonomy significantly exceeds the effects of the courtsâ€™ more limited efforts to constrain federal power. 	 The last part of the chapter briefly explains why the latter result was not accidental. Because federal judges are appointed by the president and confirmed by the Senate, the chance that they will resist the political agenda of the dominant political coalition in the federal government is reduced. Even when federal judges do want to invalidate federal legislation, they may hesitate to do so when the result might create a political confrontation that the courts are likely to lose. Federal judges face fewer political risks when they strike down state legislation. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Alexander Hamilton, bill, Board of Education, Brown, common, comparative law, Connecticut, Dred Scott, Ferguson, Gibbons, Griswold, James Madison, John Marshall, legal, Lochner, Marbury, McCulloch v. Maryland, New York, Ogden, Plessy, Roe, Sandford, Thomas Jefferson, Unitarism, Wade, Windsor

	
	

	
    

    
	

	
	
		JEL Classification: D70, H70, H73, H77, H10, H11

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Somin,  Ilya, The Impact of Judicial Review on American Federalism: Promoting Centralization More than State Autonomy (August 16, 2013). Courts in Federal Countries: Federalists or Unitarists?, Nicholas Aroney and John Kincaid, eds., University of Toronto Press, Forthcoming, George Mason Law & Economics Research Paper No. 13-45,  Available at SSRN: https://ssrn.com/abstract=2311400
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Ilya Somin (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				George Mason University - Antonin Scalia Law School  ( email )

			

			
			
				
				
				
					3301 Fairfax Drive
Arlington, VA  22201
United States
703-993-8069 (Phone)
703-993-8124 (Fax)

				

				
			

			
				
				
					HOME PAGE: http://sls.gmu.edu/ilya-somin/
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,001

			

		
		
		
			Abstract Views

			   10,355

		

		
		 
		
			Rank

			   41,766

		

		
	


	

	
		
			
				       66 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Antonin Scalia Law School, George Mason University, Law & Economics Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,836

                                    

                                    
                                        PAPERS

                                            1,178

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        J. Shahar Dillbary at George Mason University - Antonin Scalia Law School

                                    

                                
                            

                        

                    

                
	
                    Legal History eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal History eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,055

                                    

                                    
                                        PAPERS

                                           14,990

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Reva Siegel at Yale University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,996

                                    

                                    
                                        PAPERS

                                            6,640

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Political Economy: Structure & Scope of Government eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Economy: Structure & Scope of Government eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,150

                                    

                                    
                                        PAPERS

                                            4,677

                                    

                                

                                
                            

                        

                    

                
	
                    Political Economy: National, State & Local Government; Intergovernmental Relations eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Economy: National, State & Local Government; Intergovernmental Relations eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,146

                                    

                                    
                                        PAPERS

                                            7,493

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Constitutional Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Constitutional Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              981

                                    

                                    
                                        PAPERS

                                           24,998

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Steve Sanders at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              728

                                    

                                    
                                        PAPERS

                                           10,534

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy R. Johnson at University of Minnesota

                                    

                                
                            

                        

                    

                
	
                    Political Behavior: Voting & Public Opinion eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Behavior: Voting & Public Opinion eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              412

                                    

                                    
                                        PAPERS

                                            6,880

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yusaku Horiuchi at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    Political Behavior: Race, Ethnicity & Immigration Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Behavior: Race, Ethnicity & Immigration Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              391

                                    

                                    
                                        PAPERS

                                           15,467

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yusaku Horiuchi at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    Political Institutions: Federalism & Sub-National Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Federalism & Sub-National Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              368

                                    

                                    
                                        PAPERS

                                            7,312

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thad Kousser at University of California, San Diego (UCSD) - Department of Political Science

                                    

                                
                            

                        

                    

                
	
                    State & Local Government eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                State & Local Government eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              188

                                    

                                    
                                        PAPERS

                                            5,768

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Nestor M. Davidson at Fordham University School of Law, Patricia Salkin at Touro University - Jacob D. Fuchsberg Law Center

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	

