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		Abstract

		Negative rights - limitations on government action - preoccupy discourse about individual rights in American constitutional law.  In no small part this is because the U.S. Constitution concerns itself only with these rights; the First Amendment, for example, protects us from certain kinds of government interference with speech or religious freedom.  But once we expand our focus beyond the federal constitution, we see, as the political scientist Emily Zackin has explained, that the American state constitutional tradition contains within it a distinct commitment to numerous positive rights - to various means by which citizens may seek protection â€œfrom threats that are not solely from the state itself.â€� Consider state constitutional provisions concerning environmental protection. As Zackin observes, their framers designed these provisions not to limit government or prevent tyranny, â€œbut to mandate more active government involvement in order to protect people from life in a despoiled environment and from those who would despoil it.â€� In this essay I recount the story of one such protection:  article I, section 27, of the Pennsylvania Constitutionâ€™s Environmental Rights Amendment. Though the goals of environmental protection might have been clear to framers of the amendment, Pennsylvania courts over several decades did not define a clear path for judicial implementation of the provision.  But the story does not end there: in a 2013 decision, Robinson Township v. Commonwealth, a plurality of the Pennsylvania Supreme Court, led by Chief Justice Ronald Castille, articulated a new approach to judicial enforcement of the ERA - an approach that, despite the questions it raises, may yet serve as a model for state courts seeking to make sense of similar positive rights provisions. 
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