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		Abstract

		It is widely accepted that a representation made prior to contract formation is “continuing” insofar as it may have a causative effect in the mind of the representee for a period of time after the representation is made. The recognition of the continuing causative effect of a pre-contractual representation necessarily leads to certain other conclusions. First, a representation that is true at the time it is made may become false before the representee enters into the contract. Thus, a representation that becomes false to the representor’s knowledge will result in the liability of the representor. Second, a principal who authorises an agent to make representations on the principal’s behalf will be liable for any misrepresentations made by the agent prior to appointment as the principal’s agent which induce the other party to contract with the principal.  

But what is the legal outcome of a misrepresentation made to a person who is only afterwards appointed agent of a principal and the principal then enters into contract on the strength of that misrepresentation? Is the representor liable for that misrepresentation? Is the representor liable if the principal is not even incorporated (and is therefore not a “living” legal person) at the date that the representation was made? These were the questions that the Supreme Court in the United Kingdom had to answer in the recent case of Cramaso LLP v Ogilvie-Grant, Earl of Seafield. 4 In answering these questions, the Supreme Court gave a useful steer to the New Zealand courts should they be faced with a similar situation. 
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