

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
		

		
            

		
		
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Frustration in New Zealand's Supreme Court: A Return of Failure of Consideration?

	
    
        
            
            







    
    










    
    
    
    











			
                    [2014] LMCLQ 305
 
        

    
	

	
	
		
		
			9 Pages
		
		

		Posted: 17 Aug 2016
		
			Last revised: 8 Sep 2016
		
		
	

	
		
			
			




	See all articles by Marcus RobertsMarcus Roberts
University of Auckland - Faculty of Law


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: June 1, 2014

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		As New Zealand’s legal community was shutting down for what many hoped would be a relaxing summer break the Supreme Court released its decision in Planet Kids v Auckland Council.  This decision was the first opportunity that the Court had to discuss the doctrine of frustration of contracts. Thus it had been looked forward to with some anticipation by contract law aficionados.  Luckily, the decision did not disappoint.  The Court was unanimous in its decision that the contract in question had not been frustrated. However, there was a difference in approach taken by their Honours.  What is most interesting for present purposes is the apparent resurrection by William Young J (and supported in Elias CJ’s judgment) of the failure of consideration approach to frustration.  This approach consists of determining whether the obligations that party A can no longer perform due to the allegedly frustrating event are of such importance that party B is justified in not performing its side of the bargain.  If they are, then party B is not required to perform its obligations despite the fact that such performance is not factually impossible.  Party B is not released from its obligations due to the frustrating event, but due to party A’s failure to provide consideration.  As will be shown, this approach is distinct and separate from the quite different requirement that there be a total failure of consideration when claiming for restitution of money paid under a contract.  While William Young J’s failure of consideration approach is not without its detractors and obstacles, it does offer a refreshing insight into the doctrine of frustration and potentially a way to break through much convoluted thinking in this area of law. 
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