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		Abstract

		This paper fills a vacuum in current takeover literature by organically analyzing instances in which shareholders’ conflicts might lead to inefficient acquisition outcomes. While outside of the takeover field Delaware courts have been wary of the perils for shareholder wealth maximization of misalignments in shareholders incentives, and while almost all jurisdictions that require a shareholder referendum as a precondition to conduct a hostile transaction have implemented disinterested shares regimes, Delaware takeover law has been silent. This paper presents three possible approaches to address conflicted voting in acquisitions: a rule-based approach, a standard-based approach, and an unengaged approach. This paper argues that none of these approaches can be expected to work better than the others under all circumstances — they each carry positives and negatives. A system of balanced bright-line rules (that is, applicable to both bidder and target incumbents) would contain conflicted voting in a series of circumstances, but its potential over-deterrence can put at risk a subset of deals in which the universe of disinterested shareholders might not get it right. Standards have the advantage that, if well adjudicated, only the prohibited, conflicted conduct will be detected and sanctioned, with no problems stemming from over- or under-deterrence. But the worrying aspect of a standard approach is judicial discretion and potential error: the policy would call for the judge to establish the inherent long-term value of the target as an independent entity. While the advantage of the unengaged approach is preserving the status quo, its clear problem is not offering protection when a conflicted vote distorts the voting and acquisition outcomes. This paper suggests a combination of a rule-based approach and a standard-based one: the bidder and the incumbents would vote, but their shares would be presumed conflicted and thus not counted for determining the outcome of the vote/acquisition (rule-based element); however, each group could rebut the presumption by proving that its votes are not conflicted because they are directed to an outcome that maximizes shareholder value (standard-based element). This would constitute a less harsh version of a pure disinterested shares regime, because a group initially labeled as interested could actually demonstrate the opposite: entrenchment-seeking directors and management will have to convince a judge they are casting their vote because rejecting the bid is the best course of action, while bidders will have to prove their offer is not a low baller. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Mergers and Acquisitions, Takeovers, Tender Offers, Poison Pills, Delaware Corporate Law, Shareholders, Directors, Proxy Fights, Conflict of Interest, Shareholder Voting

	
	

	
    

    
	

	
	
		JEL Classification: D21, G30, G32, G34, G38, K22

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Gatti,  Matteo, It's My Stock and I'll Vote If I Want To: Conflicted Voting by Shareholders in (Hostile) M&A Deals (February 27, 2016). University of Memphis Law Review, Vol. 47, No. 1, 2016,  Available at SSRN: https://ssrn.com/abstract=2738987 or http://dx.doi.org/10.2139/ssrn.2738987 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Matteo Gatti (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Rutgers, The State University of New Jersey - Rutgers Law School]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Rutgers, The State University of New Jersey - Rutgers Law School  ( email )

			

			
			
				
				
				
					Newark, NJ
United States

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: European Corporate Governance Institute (ECGI)]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				European Corporate Governance Institute (ECGI)  ( email )

			

			
			
				
				
				
					c/o the Royal Academies of Belgium
Rue Ducale 1 Hertogsstraat
1000 Brussels
Belgium

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      425

			

		
		
		
			Abstract Views

			    3,369

		

		
		 
		
			Rank

			  126,750

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       16 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Rutgers Law School Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Rutgers Law School Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,362

                                    

                                    
                                        PAPERS

                                              592

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        David L. Noll at Rutgers Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Finance: Governance, Corporate Control & Organization eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Finance: Governance, Corporate Control & Organization eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,252

                                    

                                    
                                        PAPERS

                                           34,098

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        René M. Stulz at Ohio State University (OSU) - Department of Finance

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Corporate Law: Corporate Governance Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Corporate Governance Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,551

                                    

                                    
                                        PAPERS

                                            9,012

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Securities Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Securities Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,275

                                    

                                    
                                        PAPERS

                                            7,579

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Governance & Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance & Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,091

                                    

                                    
                                        PAPERS

                                           10,775

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Corporate Governance: Arrangements & Laws eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Governance: Arrangements & Laws eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              699

                                    

                                    
                                        PAPERS

                                            5,661

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Lucian A. Bebchuk at Harvard Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
