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		Abstract

		Copyright law’s experiment with transformative use is failing. So argue a growing number of scholars who contend that the standard conflicts with the goals of art. In their view, transformative use goes astray by conflating the accused work’s meaning with the defendant’s intent. However, they argue, art succeeds precisely because it rejects this “intentionalism.” By situating the viewer as the authority on the work’s meaning, art permits viewers to express values that would otherwise be suppressed. Consequently, opponents conclude, copyright law should replace transformative use with various anti-intentionalist strategies, similar to those deployed in art criticism.  

Yet despite the prominence of anti-intentionalism in debates over transformative use, scholars have not critically examined anti-intentionalism’s application to copyright law. Instead, debates have proceeded in isolation from the broader dialectic between intentionalism and antiintentionalism. This isolation is unfortunate. Outside of copyright law, scholars have responded to anti-intentionalism’s emergence by challenging anti-intentionalism’s premises and relaxing the assumptions that motivated anti-intentionalism’s development.  

This Note argues that opponents of intentionalism are wrong to reject intentionalism outright. Transformative use’s inquiry into artistic intent protects the First Amendment principles embodied in fair use. Many First Amendment doctrines and theories require courts to consider the defendant’s intentions in determining her liability for the harmful consequences of her speech. At the same time, aesthetic and practical arguments against intentionalism are not compelling. None of the arguments offered by opponents of intentionalism would trouble a committed intentionalist, and appeals to uncertainty are exaggerated. Calls to reject transformative use based on intentionalism are therefore premature. 
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