

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Risk Regulation for the Legal Profession

	
    
        
            
            







    
    










    
    
    
    











			
                    Alberta Law Review, Volume 55, No 3, pp. 621
 
                    Ottawa Faculty of Law Working Paper No. 2017-41
 
        

    
	

	
	
		
		
			26 Pages
		
		

		Posted: 28 Aug 2017
		
			Last revised: 28 Mar 2018
		
		
	

	
		
			
			




	See all articles by Adam M. DodekAdam M. Dodek
University of Ottawa - Common Law Section
Emily  Alderson
Government of Canada - Department of Justice


		

	
	
	
	
	



	
	
	
	
		
	
	
		
			Date Written: August 25, 2017

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Winds of change are blowing over the legal profession.  Yet, compared to other professions and industries, legal services regulation  remains very much a laggard.   For the most part, legal services regulation remains rigid, reactive and complaint-based. These are not characteristics that are considered regulatory best practices. Recognizing this, a number of law societies are contemplating more proactive, compliance-based regulation.  Indeed, some Canadian legal regulators have already turned those thoughts into action, most notably the Nova Scotia Barristersâ€™ Society  and the Law Society of Alberta.  We assert that Canadian legal regulators should continue down this path and move to risk regulation, a more focused and efficient system of regulation. This is a positive development and should be embraced by all Canadian law societies.   

We assert that the only legitimate normative basis for regulation of the legal profession â€“ whether that continues to be self-regulation or some other form of regulation as exists in other jurisdictions â€“ is the protection of the public interest. This should not be a particularly controversial proposition; it is part of the standard justification for self-regulation of the legal profession.  However, much of the criticism of self-regulation relates to the failure of the legal profession to live up to this standard, or the professionâ€™s pursuit of its own interests. We believe that risk regulation provides a better, more targeted way for Law Societies to fulfill their mandates to regulate legal services in the public interest.    

Our paper has four parts including this introduction. Part II sets out the normative case for risk regulation. We begin by explaining the four different roles that risk plays in regulation: as an object of regulation; as a justification for regulation; as an organizing principle for operations; and as a measure of accountability. This part addresses the first two aspects of risk regulation and identifies deficiencies in current approaches to legal regulation in Canada. We then explain why risk regulation would be an improvement in legal regulation. In Part III we address the third aspect of risk regulation, using practical examples to illustrate how risk regulation is actually done. In doing so, we draw on examples from the regulation of lawyers in other jurisdictions, specifically England and Wales and Australia. We also draw upon examples from the regulation of medicine and finance in Canada. In Part IV, our paper ends with a brief conclusion in which we recognize that significant cultural and operational changes are required to move to a risk regulation regime. 
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