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		Abstract

		This article assesses the African Union’s (AU) concerns about Article 16 of the Rome Statute of the International Criminal Court (ICC). It seeks to articulate a clearer picture of the law and politics of deferrals within the context of the AU’s repeated calls to the United Nations Security Council (UNSC, or the Council) to invoke Article 16 to suspend the processes initiated by the ICC against President Omar Al Bashir of Sudan. The UNSC’s failure to accede to the AU request led African States to formally withhold cooperation from the ICC in respect to the arrest and surrender of the Sudanese leader. Given the AU’s continued concerns, and the current impasse, fundamental questions have arisen about the Council’s authority to exercise, or not exercise, its deferral power. This culminated into a November 2009 African proposal for an amendment to the Rome Statute to empower the UN General Assembly to act should the UNSC fail to act on a deferral request after six months. Although ICC States Parties have so far shown limited public support for the AU’s proposed amendment to the deferral provision, this article examines its merits because a failure to engage the “Article 16 problem” could impact international accountability efforts in the Sudan, and further damage the ICC’s credibility in Africa. This unresolved issue also has wider significance given that the matters underlying the tension – how ICC prosecutions may be reconciled with peacemaking initiatives and the role and power of the Council in ICC business – will likely arise in future situations from around the world. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: African Union, AU, International Criminal Court, ICC, Security Council power to defer ICC situations and investigations, Article 16 Rome Statute, AU concerns about ICC, AU proposal to amend Art. 16, peace versus justice in Sudan, Article 53 Rome Statute, President Omar Al Bashir, Darfur conflict

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Jalloh,  Charles C. and Akande,  Dapo and du Plessis,  Max, Assessing the African Union Concerns about Article 16 of the Rome State of the International Criminal Court (April 27, 2011). African Journal of Legal Studies, Vol. 4, pp. 5-50, 2011, U. of Pittsburgh Legal Studies Research Paper No. 2011-14, Oxford Legal Studies Research Paper No. 6/2011, Florida International University Legal Studies Research Paper No. 17-31,  Available at SSRN: https://ssrn.com/abstract=1698839
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Charles C. Jalloh (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Florida International University (FIU) - College of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Florida International University (FIU) - College of Law  ( email )

			

			
			
				
				
				
					11200 SW 8th Street
RDB Hall 1097
Miami, FL  33199
United States

				

				
			

			
				
				
					HOME PAGE: http://www.law.fiu.edu
				

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Dapo Akande

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Oxford - Faculty of Law  ( email )

			

			
			
				
				
				
					St. Cross Building
St. Cross Road
Oxford, OX1 3UJ
United Kingdom

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Max Du Plessis

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Institute for Security Studies (ISS)  ( email )

			

			
			
				
				
				
					Ki-Ab Building 1st Floor
Addis Ababa, Addis Ababa
Ethiopia

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of KwaZulu-Natal - Faculty of Law  ( email )

			

			
			
				
				
				
					Durban 4041
South Africa

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,208

			

		
		
		
			Abstract Views

			    8,441

		

		
		 
		
			Rank

			   32,253

		

		
	


	

	
		
			
				        8 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Pittsburgh School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Pittsburgh School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,879

                                    

                                    
                                        PAPERS

                                            1,023

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Greer Donley at University of Pittsburgh - School of Law

                                    

                                
                            

                        

                    

                
	
                    Florida International University College of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Florida International University College of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,624

                                    

                                    
                                        PAPERS

                                              546

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Howard Wasserman at Florida International University (FIU) - College of Law, Hannibal Travis at Florida International University College of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Litigation & Procedure eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Litigation & Procedure eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,680

                                    

                                    
                                        PAPERS

                                           12,400

                                    

                                

                                
                            

                        

                    

                
	
                    Negotiation & Dispute Resolution eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Negotiation & Dispute Resolution eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,456

                                    

                                    
                                        PAPERS

                                            6,504

                                    

                                

                                
                            

                        

                    

                
	
                    Criminal Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Criminal Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,308

                                    

                                    
                                        PAPERS

                                            8,040

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul H. Robinson at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Public International Law: Courts & Adjudication eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public International Law: Courts & Adjudication eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,294

                                    

                                    
                                        PAPERS

                                            7,717

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: International & Comparative Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: International & Comparative Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              964

                                    

                                    
                                        PAPERS

                                           33,043

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Christiana Ochoa at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Courts eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Courts eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              914

                                    

                                    
                                        PAPERS

                                            7,389

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ryan W. Scott at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Sustainability & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainability & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              874

                                    

                                    
                                        PAPERS

                                           27,593

                                    

                                

                                
                            

                        

                    

                
	
                    Young Scholars Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Young Scholars Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              681

                                    

                                    
                                        PAPERS

                                            5,015

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robin Fretwell Wilson at University of Illinois College of Law, David A. Hyman at Georgetown University Law Center

                                    

                                
                            

                        

                    

                
	
                    Human Rights & the Global Economy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights & the Global Economy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              619

                                    

                                    
                                        PAPERS

                                           10,433

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Wendy E. Parmet at Northeastern University - School of Law, Martha F. Davis at Northeastern University - School of Law

                                    

                                
                            

                        

                    

                
	
                    Law, International Affairs & CSR eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, International Affairs & CSR eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              611

                                    

                                    
                                        PAPERS

                                           13,357

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy M. Devinney at The University of Manchester - Alliance Manchester Business School

                                    

                                
                            

                        

                    

                
	
                    Human Rights & the Corporation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights & the Corporation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              599

                                    

                                    
                                        PAPERS

                                           11,412

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy M. Devinney at The University of Manchester - Alliance Manchester Business School

                                    

                                
                            

                        

                    

                
	
                    International, Transnational & Comparative Criminal Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International, Transnational & Comparative Criminal Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              404

                                    

                                    
                                        PAPERS

                                            8,045

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Diane Marie Amann at University of Georgia School of Law

                                    

                                
                            

                        

                    

                
	
                    Transitional Justice eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Transitional Justice eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              199

                                    

                                    
                                        PAPERS

                                            1,928

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernadette Atuahene at University of Wisconsin Law School

                                    

                                
                            

                        

                    

                
	
                    African Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                African Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              108

                                    

                                    
                                        PAPERS

                                            7,339

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Penelope Andrews at New York Law SchoolNew York Law School, Olufunmilayo Arewa at Antonin Scalia Law School at George Mason University, James Thuo Gathii at Loyola University Chicago School of Law, Jonathan Klaaren at University of the Witwatersrand, Johannesburg, Makau W. Mutua at SUNY Buffalo Law School, Brian Ray at College of Law, Cleveland State University

                                    

                                
                            

                        

                    

                
	
                    International Institutions: Courts eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Institutions: Courts eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               67

                                    

                                    
                                        PAPERS

                                            3,009

                                    

                                

                                
                            

                        

                    

                
	
                    Human Rights eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Human Rights eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                                5

                                    

                                    
                                        PAPERS

                                           29,660

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
			
				
			
			
		
	
		
	
		
			
				
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.125 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

