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		Abstract

		This article aims to offer both a historical and doctrinal corrective to accounts of the decline of equal opportunity initiatives targeting the building and construction trades. Commentators who predicted that the Supreme Court’s anti-affirmative action decisions in City of Richmond v. J.A. Croson Company and Adarand Constructors, Inc. v. Pena would bring efforts to diversify the trades to a crashing halt have been proven wrong. Cities today have robust tools, in the form of local and targeted hiring laws, that can confront discrimination in the building trades and ensure that government-backed construction will boost hiring for workers of color in the skilled trades, rather than reinforcing existing inequities.

In offering this corrective, this article seeks to bridge two histories that have often been told in isolation: the story of affirmative action in the building and construction trades, and the story of local, resident and targeted hiring strategies at the city level. Because local and targeted hiring strategies are facially race-neutral, many observers have failed to recognize that they were primarily undertaken as part of an effort to bring greater diversity to the building and construction trades. This view has spilled over, moreover, into legal and academic analysis of the two major Supreme Court cases dealing with local hiring: White v. Mass. Council of Construction Employers and United Building and Construction Trades Council v. Camden. I aim to show, however, that the earliest local hiring strategies pursued in Boston—and at issue in White—emerged as a direct activist response to the racial resentment that race-based affirmative action mandates had generated among working-class whites. Local hiring was not only not race-neutral but was, from activists’ and city officials’ perspectives, critical to ensuring the success of race-based affirmative action in Boston. Thus, I argue that local hiring has been an important and overlooked chapter in the history of affirmative action in the building and construction trades.

This is not to say that the story of local hiring has been entirely rosy. Indeed, local hiring faced an early setback in the Supreme Court. Many political leaders and commentators have, in turn, voiced skepticism about the durability of local hiring. This article’s second goal, then, is to set the doctrinal record straight, as local hiring stands on much stronger legal footing than is widely understood. What’s more, advocates have further built on local hiring by pursuing more sophisticated targeted hiring strategies, which provide for consideration of factors beyond residency, further increasing the effectiveness of these programs in removing barriers to accessing construction jobs. To date, there appear to have been no successful legal challenges brought to upend targeted hiring programs.

This article proceeds in five parts. Part II provides an overview of the unique role played by building and construction trades unions in the construction industry, highlighting several factors that made them each a prime target of civil rights activists and, at the same time, exceptionally difficult to integrate. Part III then fleshes out the early history of the strategies activists pursued to open them up to black workers, which culminated in the introduction of the Philadelphia Plan at the federal level. After discussing the Plan and its subsequent demise, Part III returns to the local level, showing how local activists continued to pursue affirmative action through city governments and through litigation.

Part IV explains how local hiring first developed in Boston as a strategy to mitigate some of the perceived unfairness of affirmative action and promote the hiring of lower-income white residents who were themselves victims of exclusion from the building trades, and against the backdrop of construction site violence. In light of the Supreme Court’s rejection of race-conscious contracting set-asides in City of Richmond v. J.A. Croson Company, local hiring evolved into a facially race-neutral strategy to increase minority hiring. Part IV concludes by surveying how cities have overcome challenges to local hiring, including those brought under the Privileges and Immunities Clause in the wake of the Supreme Court’s 1984 decision in United Building and Construction Trades Council v. Camden.

Part V then turns to the rise of targeted hiring programs, which account for more factors than just geography in prioritizing who should be hired onto publicly-backed construction jobs. I use the example of Seattle to illustrate the potential of targeted hiring, which seeks to establish hiring targets for a broad set of disadvantaged workers, beyond simply “local” residents.

Part VI concludes by noting that cities have a unique opportunity before them in light of the increased national attention on infrastructure spending. That attention is likely to continue whether or not the Trump administration succeeds in moving a national infrastructure investment bill through Congress. Cities would thus do well not to squander the opportunity they have to ensure that public investment benefits the residents most in need of well-paying jobs—especially given that targeted hiring programs have, for now, flipped the historic script of union opposition to affirmative action on its head. 
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