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		Abstract

		This Essay examines Judge Richard Posner’s jurisprudence on justiciability — the subject matter jurisdiction limits on federal courts. Judge Posner’s decisions reflect a particularly liberal and expansive view of standing and associated limits on federal court jurisdiction, combined with a narrow view of statutory and other subconstitutional limitations. Standing and related justiciability doctrines are a natural place for a visionary jurist like Posner to make a mark. 

Standing doctrine is famously confused, with lines of inconsistent Supreme Court decisions giving much to choose from to those who, in the spirit of Justice Antonin Scalia, favor robust Article III restrictions on the subject matter jurisdiction of the federal courts and those who, in the spirit of Justice Stephen Breyer, support loosening these restrictions. The ongoing academic debate over the doctrine, which has emphasized the inadequacy of the doctrine’s purported justifications, also invites jurisprudential innovation.

Posner’s pragmatic judicial philosophy and skepticism of doctrine, combined with an ongoing concern about the workload of federal courts, led him to develop a characteristic approach to Article III jurisdiction. However, Posner’s expansive approach to justiciability — which he has described as “pragmatic” or “probabilistic”— goes far beyond what Supreme Court precedents dictate. 

Posner’s standing decisions articulate a broad theory of judicial review, in which standing is largely reducible to the question of whether the plaintiff has a cause of action. Posner’s opinions also repeatedly emphasize a “probabilistic” approach to standing, in which a statistical possibility that a favorable decision would have concrete benefits for the plaintiff is enough to satisfy Article III. In practice, this means that few plaintiffs, even with highly attenuated causal relationships to the complained-of action, would fail to satisfy Article III limits. Posner’s standing and political question jurisprudence is hard to reconcile with both the practice and theory of standing as articulated by the Supreme Court in Lujan v. Defenders of Wildlife and Clapper v Amnesty International. It also ignores serious practical functions the standing doctrine may serve. 
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