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		Abstract

		Zero Dark Thirty, Kathryn Bigelow’s cinematic account of the manhunt for Osama bin Laden, attracted tremendous popular attention, inspiring impassioned debates about torture, political access, and responsible filmmaking. But, in the aftermath of the 2013 Academy Awards, critical scrutiny of the film has abated and the Senate has dropped its much-hyped inquiry. If the discussion about Zero Dark Thirty ultimately proved fleeting, our attention to the circumstances of its creation should not. The CIA has a longstanding policy of promoting the accuracy of television shows and films that portray the agency, and Langley’s collaboration with Bigelow provided no exception. To date, legal scholarship has largely ignored the CIA’s policy, yet the practice of assisting filmmakers has important consequences for national security law.

Recently, the CIA’s role in Zero Dark Thirty’s creation and the agency’s refusal to release authentic images of the deceased Osama bin Laden reveals its attitude toward fiction and how it impacts the CIA’s legal justifications for secrecy. By conducting a close analysis of CIA affidavits submitted in FOIA litigation and recently declassified records detailing the CIA’s interactions with Bigelow, this article demonstrates how films like Zero Dark Thirty function as workarounds where the underlying records are classified. These films are “unclassified fictions” in that they allow the CIA to preserve the secrecy of classified records by communicating nearly identical information to the public. Unclassified fictions, in other words, allow the CIA to evade secrecy while maintaining that secrecy — to speak without speaking.

This article also analyzes how the creation of unclassified fictions risks either undermining valid national security concerns or exposing these concerns as deceptions for the CIA to act secretly. In turn, this article offers a new position from which to analyze the CIA’s related practices and criticize secrecy law. Because the agency’s continued support of unclassified fictions has the potential to undermine FOIA 1 Exemptions, the CIA has an impetus to re- evaluate its relationship with the entertainment industry. Similarly, legal scholarship should devote new attention to the Intelligence Community’s attitude toward fiction, especially because films like Zero Dark Thirty are part of an emerging trend, As we continue to discuss leaks, plants, Glomar responses, deterrence by denial, and FOIA disclosures, we should consider unclassified fictions a related practice in the diverse ecology of the classification system. 
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