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		The Supreme Court’s jurisprudence on capital sentencing is a mess. That may be the only proposition that draws a consensus in this sharply divisive area. Critics and supporters of capital punishment agree that the system created by the Court fails to achieve its goals, although for different reasons. The entire body of case law is an exercise in judicial activism. That is, it consists of the decisions by the Supreme Court creating rules that shifting majorities believed were good policy at the time, unsupported by any demonstrable connection to the original understanding of the Eighth Amendment. I contend that the worst aspect of this body of case law–both in constitutional illegitimacy and in harmful effects–is the rule of Lockett v. Ohio that the defendant must be allowed to introduce and have considered virtually unlimited evidence in mitigation. The Court’s inability to agree with itself from one year to the next on what this rule means has caused many wrongful reversals of well-deserved sentences. The unlimited potential it creates for attacking the competence of defense counsel continues to cause massive delay and expense, and all for evidence of limited probative value. This is a massive failure of judicial activism. I propose that the Court prune back the rule to only the circumstances of the crime, youth, and lack of a criminal record and return the question of the admissibility of all other mitigation to the people and the democratic process. 
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