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		Abstract

		Arabic Abstract: من أبْرزِ العِباراتِ التي كانت تَترَددُ حينما يُذكر ُالقانونُ الأَساسيُ الفَلسطيني– الوَثيقَةُ الدُستوريَة المُؤقَتَةُ المُستخدمةُ منْ قبلِ السلطةِ الوطنيةِ الفلسطينيةِ- قولهمْ: "القانونَ الأساسيُّ لا يَستطيعُ أَن يُطبقَ حتى عَلى الحبر ِالذي كُتبَ فيهِ".
للأَسف هَذهِ العبارةُ تَدلُ عَلى مَدى هَشاشةِ هذا القانونِ، ولكنْ رُبما لا يكونُ هذا القانونُ هُو الإِشكاليةَ الوحيدةَ؛ فَفي أَيلول عام 2016 تَم الانتهاء مِن كِتابةِ مِسوّدةِ الدُستور، وَهُو دُستورٌ مُؤقتٌ، لَكنَ الخُطورةَ تَكمنُ فيما إذا كانَ الدُستورُ المَكتوبُ سَيعيد إِشكالياتِ القانونِ الأِساسي نَفسِها، مِن حَيث الأُسس المُفترضِ النَظرُ لها عِندَ كِتابةِ الدُستور؛ هَل هذا الدُستور دِيموقراطيّ؟  وهَل هُو حسّاس للنَوع الاجتماعيّ؟ وهَل هو مُلكٌ للشَعب؟
فالأُسس التي يُفترضُ تِواجدها في الدُستور حَتى يُعد حَساسا للنَوعِ الاجتِماعي تَتَمَثلُ في: اللُغَةِ المسْتَخْدَمةِ، مُواءمَة الاتِفاقِياتِ الدَوليَةِ للنُصوصِ الدُستوريَة وَالقوانينِ الأَدنى، و المُشاركَة المُتكامِلة مِن خِلال نُصوص الدُستور. وَ حِتى يُحَققَ الدُستورُ الهَدفِ الَمرجوِ مِنْ كِتابتَه؛ لا بُد مِن التَفكيرِ في مَرحَلةِ ما بَعدَ الدُستورِ (آلية تنفيذه)، وَالتي تَتمثل في دورِ المحاكمِ الدُستوريةِ والنَهج التَفسيري المتَّبعِ فيها، والذي يَلعَبُ دَورا أَساسياً في تأكيدِ أَهميةِ مُراعاة النَّوع الاجتماعيّ في هَذه العَمليةِ. 
حتى نَستطيعَ الإجابةَ عَلى تَساؤلاتِنا حَولَ مَدى مُلاءمةِ مِسوّدةِ دُستورِ الدَولةِ الفَلسطينيةِ التي نَسعى جَميعا للوصولِ لها والتي نَأمل أن تَكون مَبنيةً على أُسس دِيموقراطِيةٍ، سيتم تقسيم هذه المحاضرة إلى أربعة محاور: أولاً- سيتم طرح مفهوم الدساتير، ثانياً- سيتم مناقشة الصياغة الدستورية نظريا مع التركيز على دور السلطة التأسيسة الأصلية في عملية الصياغة، ثالثاً- من خلال شرح المفاهيم السابقة سيتم الحديث عن دور النساء في صياغة الدساتير من حيث آلية، ومشاركة المرأة، ومكانة الاتفاقيات الدولية ولغة الدستور المستخدمة في الصياغة، رابعاً- هذا النقاش النظري سيتم اسقاطه على الوضع الفلسطيني المتعلق بمسودة (2016) لمراجعة ما إذا كانت هذه المسودة حساسة للنوع الاجتماعي أم لا. 

English Abstract:  In recent years, the topic of women and constitution, historically untouched and ignored in Palestine, has been highlighted much recently by civil society organizations, largely via a successful constitutional awareness campaign. These organizations, as well as the Centre for Constitutional Studies, are investigating how to help women’s groups achieve their main goal of obtaining a seat at the decision-making table at the next stage of the constitution-making in Palestine. Throughout several meetings starting in September 2018, I caught a glimpse into the struggles and triumphs of the women who are advocating for an engendered constitution.  In my conversations with these women, the most moving aspect of their work was their continued insistence that having engendered articles in the constitution is not enough, but that the newly established constitutional court also uses a method of interpretation that is gender sensitive. In order to understand what kind of engendered constitution is required and how to achieve it. This Lecture is divided into four sections. First, the lecture will begin by exploring the concept of a constitution. Second, the Lecture discusses the constitutional drafting process from a theoretical point of view. Third, with the context now established, the paper then explores how a constitution can become inclusive of women and gender sensitive. Finally, this theoretical discussion is applied to the Palestinian case study, exploring the extent that its new constitutional draft (of 2016) is engendered. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
			
		
	
	
		Note: Downloadable document is in Arabic.

	
	

	
	
		
		
			
				
			
		
		Keywords: women, constitution, Palestinian Basic Law

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Alsarghali,  Sanaa, محاضرة حول الدستور الذي نريد؛ضمن ورشة المبادئ الدستورية المنعقدة بالشراكة ما بين مركز (The Constitution we desire? ( Public Lecture)) (October 28, 2019).  Available at SSRN: https://ssrn.com/abstract=3476886 or http://dx.doi.org/10.2139/ssrn.3476886 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Sanaa Alsarghali (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				An-Najah University   ( email )

			

			
			
				
				
				
					nablus
Palestine
00972
Palestine

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research you’d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      550

			

		
		
		
			Abstract Views

			    1,496

		

		
		 
		
			Rank

			   92,954

		

		
	


	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Islamic Law & Law of the Muslim World eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Islamic Law & Law of the Muslim World eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,059

                                    

                                    
                                        PAPERS

                                            3,248

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Sadiq Reza at Boston University School of Law

                                    

                                
                            

                        

                    

                
	
                    Comparative & Non-U.S. Constitutional Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Comparative & Non-U.S. Constitutional Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,857

                                    

                                    
                                        PAPERS

                                           14,551

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Law, Institutions & Development eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law, Institutions & Development eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,009

                                    

                                    
                                        PAPERS

                                            8,033

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Katharina Pistor at Columbia University School of Law, Kevin E. Davis at New York University School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Constitutional Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Constitutional Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              981

                                    

                                    
                                        PAPERS

                                           25,041

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Steve Sanders at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Women, Gender & the Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Women, Gender & the Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              877

                                    

                                    
                                        PAPERS

                                           11,585

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Kim Brooks at Dalhousie University - Schulich School of Law

                                    

                                
                            

                        

                    

                
	
                    Political Institutions: Constitutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Institutions: Constitutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              421

                                    

                                    
                                        PAPERS

                                            7,554

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Barry R. Weingast at Stanford University, Department of Political Science

                                    

                                
                            

                        

                    

                
	
                    Democratization: Building States & Democratic Processes eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Democratization: Building States & Democratic Processes eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              264

                                    

                                    
                                        PAPERS

                                            3,323

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Timothy William Waters at Indiana University - Maurer School of Law, Brian Dale Shoup at Mississippi State University - Department of Political Science and Public Administration

                                    

                                
                            

                        

                    

                
	
                    Gender, Politics & Justice eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Gender, Politics & Justice eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              234

                                    

                                    
                                        PAPERS

                                            1,067

                                    

                                

                                
                            

                        

                    

                
	
                    Political Economy - Development: Political Institutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Economy - Development: Political Institutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               65

                                    

                                    
                                        PAPERS

                                           11,424

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright © 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
