

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Patent Rights and Local Working Under the WTO Trips Agreement: An Analysis of the U.S.-Brazil Patent Dispute

	
    
        
            
            







    
    










    
    
    
    











			
        

    
	

	
	
		
		
			29 Pages
		
		

		Posted: 9 Nov 2002
		
		
		
	

	
		
			
			




	See all articles by Amir AttaranAmir Attaran
University of Ottawa - Common Law Section; University of Ottawa - Department of Epidemiology and Community Medicine
Paul Champ
Raven, Allen, Cameron & Ballantyne


		

	
	
	
	
	



	
	
	
	
	
		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		A recent WTO dispute between the United States and Brazil revives an issue that was not definitively resolved in the TRIPS agreement, i.e., the legality of local working requirements for patents.   For centuries, states have required patentees to manufacture - or "locally work" - inventions patented in their territory as a means of achieving economic development and technology transfer.  In past treaties, countries have agreed to provide compulsory licensing as the remedy for "failure to work".  During the TRIPS negotiations, the parties advanced several options for the future of local working provisions.  Unfortunately, the final agreement was essentially arbitrated on that issue, and the understanding of the respective parties regarding local working remained unclear.    

Ultimately, the Brazil case was settled for political reasons, but the U.S. reserved its right to re-litigate the issue and has warned that it will "aggressively engage" any other countries that seek to utilize local working.  Thus, it is inevitable that the legality of local working will continue to be questioned.  In this paper, we analyze the historical rationale of local working requirements, the treatment of local working in the travaux preparatoires of TRIPS, and the canon of treaty interpretation, in order to ascertain whether local working is or is not legal under TRIPS. We conclude that it is, and that the interpretation proposed by the U.S. constitutes a significant normative departure from international practice that is unsupported by the text or travaux preparatoires of the TRIPS. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Attaran,  Amir and Attaran,  Amir and Champ,  Paul, Patent Rights and Local Working Under the WTO Trips Agreement: An Analysis of the U.S.-Brazil Patent Dispute.  Available at SSRN: https://ssrn.com/abstract=348660 or http://dx.doi.org/10.2139/ssrn.348660 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Amir Attaran (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: University of Ottawa - Common Law Section]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Ottawa - Common Law Section  ( email )

			

			
			
				
				
				
					57 Louis Pasteur Street
Ottawa, K1N 6N5
Canada
613-562-5800  ext: 2015 (Phone)
613-562-5659 (Fax)

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of Ottawa - Department of Epidemiology and Community Medicine  ( email )

			

			
			
				
				
				
					451 Smyth Road
Ottawa, Ontario K1H 8M5
Canada

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
				
					
						Paul Champ

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Raven, Allen, Cameron & Ballantyne  ( email )

			

			
			
				
				
				
					Suite 1600
220 Laurier Avenue
Ottawa, Ontario
Canada

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				    1,116

			

		
		
		
			Abstract Views

			    6,312

		

		
		 
		
			Rank

			   36,100

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				        5 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of Ottawa Faculty of Law Legal Studies Working Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of Ottawa Faculty of Law Legal Studies Working Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,372

                                    

                                    
                                        PAPERS

                                            1,008

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Andrew Kuntze at University of Ottawa - Common Law Section

                                    

                                
                            

                        

                    

                
	
                    International Economic Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Economic Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,259

                                    

                                    
                                        PAPERS

                                           13,727

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Sustainability & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainability & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              874

                                    

                                    
                                        PAPERS

                                           27,584

                                    

                                

                                
                            

                        

                    

                
	
                    Health Care Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Health Care Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              736

                                    

                                    
                                        PAPERS

                                            8,197

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Erin C. Fuse Brown at Georgia State University College of Law , Jaime S. King at Faculty of Law, The University of Auckland

                                    

                                
                            

                        

                    

                
	
                    Sustainable Technology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Sustainable Technology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              605

                                    

                                    
                                        PAPERS

                                            9,851

                                    

                                

                                
                            

                        

                    

                
	
                    Economics of Innovation eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economics of Innovation eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              342

                                    

                                    
                                        PAPERS

                                           20,491

                                    

                                

                                
                            

                        

                    

                
	
                    Innovation Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Innovation Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              260

                                    

                                    
                                        PAPERS

                                           29,418

                                    

                                

                                
                            

                        

                    

                
	
                    International Political Economy: Trade Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                International Political Economy: Trade Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               67

                                    

                                    
                                        PAPERS

                                           10,811

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Lawmaking in Small Jurisdictions

                        
                            By
                                
                                
                                    
                                    Kevin E. Davis
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        The Choice in the Lawmaking Process: Legal Transplants vs. Indigenous Law

                        
                            By
                                
                                
                                    
                                    Peter Grajzl
                                     and 
                                
                                    
                                    Valentina P. Dimitrova-grajzl
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Legal Originality

                        
                            By
                                
                                
                                    
                                    Mathias Siems
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Lost in Translation? Corporate Legal Transplants in China

                            
                                By
                                    
                                    
                                        
                                        Donald C. Clarke
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Import and Export of Legal Models: The Dutch Experience

                            
                                By
                                    
                                    
                                        
                                        Jan M. Smits
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Undermining the Foundations of Organized Crime and Public Sector Corruption

                            
                                By
                                    
                                    
                                        
                                        Edgardo Buscaglia, 
                                        
                                    
                                        
                                        Samuel Gonzalez Ruiz, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            'Your Friend in the Rain Forest': An Essay on the Rhetoric of Biopiracy

                            
                                By
                                    
                                    
                                        
                                        Paul J. Heald
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Mowing the Playing Field: Addressing Information Distortion and Asymmetry in the Trips Game

                            
                                By
                                    
                                    
                                        
                                        Paul J. Heald
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Inventing Invention: A Case Study of Legal Innovation

                            
                                By
                                    
                                    
                                        
                                        John F. Duffy
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
			
				
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	
