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		Abstract

		Has copyright law in the United States ever aided discrimination on the basis of race, or exploitation of or prejudice against racial minorities? Copyright legislation in the United States has never explicitly incorporated racial categories. However, particular features or doctrines of copyright law may arguably facilitate racial discrimination or exploitation, or disadvantage racial minorities, in a more focused manner.  K.J. Greene, Candace Hines, and others have argued that copyright doctrines such as the fixation requirement, the idea/expression dichotomy, and the requirement of locating individual authors, as well as former doctrines such as notice and registration requirements and the requirement for written notation of music, have disadvantaged racial minorities, and African Americans in particular. This essay follows in those footsteps, and investigates another set of copyright doctrines that operated to the disadvantage of minority creators. Those doctrines concern copyright protection of musical works and sound recordings, and operated to deny composers and musicians rights in what they added to songs during the process of recording versions of them.

One goal of this essay is historical recovery.  I will show that copyright doctrines that are facially race-neutral were formulated in a racially-charged context in which it was clear the doctrines were going to disparately impact African-American composers, musicians, and vocalists. And disparately impacted they were.  Many record companies made dozens of commercially successful â€œmirror cover recordingsâ€� that featured white vocalists and musicians who copied without permission, compensation, or attribution music created by African-American musicians and vocalists. 

This recovery of this history also confronts us with the question of what we should do when adoption of a rule in copyright law facilities discrimination against or exploitation of racial minorities, or by extension, discrimination against or exploitation of other minorities or vulnerable groups. Should we leave matters of discrimination to general anti-discrimination law, or is there a place for considering disparate impacts when formulating facially neutral doctrines in copyright law?  I will argue that there are good reasons for taking disparate impacts into consideration when formulating copyright policy.

Part I provides an introduction to the historical and doctrinal context necessary to understand copyright, music and race in much of the twentieth century. Those details include the construction of the racial categories that were used in the marketing of sound recordings, and the operation of the mechanical compulsory license.  Part II introduces the phenomenon of white â€œmirror coversâ€� of songs originally recorded by African Americans â€“ covers that were not just recordings of the same song, but also copied some or all of the musical arrangement and stylistic elements introduced on the original recording.  Part III focuses directly on the litigation of and decision in Supreme Records, Inc. v. Decca Records, Inc, a landmark case concerning the protection of initial recorded versions of songs against â€œmirror coversâ€� of those songs. It also describes the impact of the Supreme Records decision, both as judicial precedent and as a model for legislation adopted as part of the Sound Recordings Act of 1971 and the Copyright Act of 1976.  Part IV describes the treatment of covers under current law.  Part V discusses whether there are policy lessons to be drawn from this history. Part VI concludes. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: copyright, music, musical works, sound recordings, cover recordings, race, discrimination, African American, Supreme Records

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Brauneis,  Robert, Copyright, Music, and Race: The Case of Mirror Cover Recordings (May 2, 2020). GWU Legal Studies Research Paper No. 2020-56, GWU Law School Public Law Research Paper No. 2020-56,  Available at SSRN: https://ssrn.com/abstract=3591113 or http://dx.doi.org/10.2139/ssrn.3591113 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Robert Brauneis (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				George Washington University - Law School  ( email )

			

			
			
				
				
				
					2000 H Street, N.W.
Washington, DC  20052
United States

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      713

			

		
		
		
			Abstract Views

			    2,743

		

		
		 
		
			Rank

			   66,370

		

		
	


	
		
            
            	        1 Citations
		

	

	
		
			
				       11 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    George Washington University Law School Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                George Washington University Law School Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,080

                                    

                                    
                                        PAPERS

                                            1,568

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thomas Colby at George Washington University Law School, Scott B. Pagel at George Washington University - Law School

                                    

                                
                            

                        

                    

                
	
                    George Washington University Law School, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                George Washington University Law School, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,639

                                    

                                    
                                        PAPERS

                                            1,615

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Thomas Colby at George Washington University Law School, Scott B. Pagel at George Washington University - Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Intellectual Property: Copyright Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Intellectual Property: Copyright Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,528

                                    

                                    
                                        PAPERS

                                            7,273

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robert P. Merges at University of California, Berkeley - School of Law

                                    

                                
                            

                        

                    

                
	
                    Discrimination, Law & Justice eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Discrimination, Law & Justice eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,232

                                    

                                    
                                        PAPERS

                                           17,875

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francisco Valdes at University of Miami - School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Private Law - Discrimination Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Private Law - Discrimination Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              763

                                    

                                    
                                        PAPERS

                                            4,066

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Deborah A. Widiss at Indiana University Maurer School of Law

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Private Law - Intellectual Property eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Private Law - Intellectual Property eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              729

                                    

                                    
                                        PAPERS

                                           10,780

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Michael Mattioli at Indiana University Maurer School of Law (Bloomington)

                                    

                                
                            

                        

                    

                
	
                    Economic Inequality & the Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economic Inequality & the Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              521

                                    

                                    
                                        PAPERS

                                            6,120

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Chris William Sanchirico at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                
	
                    Political Behavior: Race, Ethnicity & Immigration Politics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Political Behavior: Race, Ethnicity & Immigration Politics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              391

                                    

                                    
                                        PAPERS

                                           15,467

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yusaku Horiuchi at Affiliation not provided to SSRN

                                    

                                
                            

                        

                    

                
	
                    Communication & Identity eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Communication & Identity eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               75

                                    

                                    
                                        PAPERS

                                              720

                                    

                                

                                
                            

                        

                    

                
	
                    Communication Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Communication Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                               75

                                    

                                    
                                        PAPERS

                                            1,774

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	
