

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
							
								
								Copy DOI
								

							

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	The Theoretical Foundations of EU Law

	
    
        
            
            







    
    










    
    
    
    











			
                    Edinburgh School of Law Research Paper No. 2020/14
 
        

    
	

	
	
		
		
			40 Pages
		
		

		Posted: 30 Jun 2021
		
		
		
	

	
		
			
			




	See all articles by Neil WalkerNeil Walker
University of Edinburgh, School of Law


		

	
	
	
	
	



	
	
	
	
		
		
	
	
		
			Date Written: June 28, 2021

		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		This chapter  investigates  the contribution of legal theory in understanding  the distinctiveness of law’s role in the EU. It does so by evaluating which theoretical approach, or approaches,  generate the  best conception of law’s place in a wider political vision of supranational community. Key candidate conceptions  are positivism, culturalism, idealism and pragmatism. For positivism, the focus is on ‘the authorized law’; for culturalism, ‘the appropriate law’; for idealism, ‘the good law’, and for  pragmatism, ‘the law that works’. Whereas EU law lacks the direct democratic resources, the common cultural identity and  the plausible claim to universalism  to support robust versions  of  positivism, culturalism, and idealism, its investment in the security and versatility of law in providing positive-sum policy outputs has instead supported  a primarily pragmatic vison of law’s legitimacy.  The chapter  concludes by examining  the fragility of excessive dependence  on pragmatism in an  environment where  various crises increasingly undermine even modest levels of secondary reliance on positivist, culturalist and idealist justifications, and by addressing the possibilities inherent in an alternative proceduralist model of EU law. 
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