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		Abstract

		This chapter proposes a new way of thinking about reasonable expectations of privacy, so that the legal norms formulated by the Supreme Court reach a better fit with the norms and expectations of Canadians. It proposes that privacy expectations should be based, first and foremost, on a full-fledged right to privacy, rather than just on section 8, or section 7, of the Charter of Rights and Freedoms. Second, our legal norms, particularly in the rapidly evolving area of privacy and technology, or digital privacy, should evolve so that they reflect societal norms over expectations of privacy. There are areas of law, such as tort law, where social customs can already serve as a normative source,  and there are areas of law, such as criminal law, or human rights legislation (such as provincial human right codes) where the law prides itself on setting a normative standard that is higher, indeed often opposed to, the mores of society (such as they are). This chapter argues that privacy law should not be one of the latter areas. In fact, the protection of the right to privacy in our society, whether from other human beings, or from corporations, or from government, has been eroding at a greater and greater rate as technology continues to advance, and privacy has been offered less and less protection by private and public law. Privacy law is where the law falls short, and will fall even shorter, of societyâ€™s norms and expectations, if our legal norms are not brought to reflect the true expectations of Canadians. The argument advances in stages. First, the chapter outlines the current route in which courts arrive at and evaluate expectations of privacy in Canada. Then, the chapter summarizes some of the criticism already offered by scholars about our current case law and how it analyzes reasonable expectations. Further, the chapter builds upon this criticism to offer and suggest a different notion of privacy that should be recognized by the courts, in order to achieve the goals articulated above. Finally, the chapter concludes with some practical suggestions how to advocate for such expectations of privacy effectively.
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