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		Abstract

		This brief commentary takes a close critical look at Justice Samuel Alito's draft opinion for the Supreme Court in Dobbs v. Jackson Women's Health Organization in order to see what it may mean for--and do to--cis women's constitutional sex equality rights--rights which have been consistently and robustly protected for more than a half century, according to Fourteenth Amendment Equal Protection Clause demands. 

At first blush, Alito's draft opinion in Dobbs may look to indicate that it will mean nothing and do nothing to women's Fourteenth Amendment sex equality rights. After all, the opinion plainly indicates that Fourteenth Amendment sex equality protections are doctrinally irrelevant to its disposition in the case reversing Roe v. Wade, Planned Parenthood v. Casey, and the constitutional abortion right they have long protected. That conclusion, in principle, ought to suggest the Dobbs draft opinion's reasoning likewise runs in the other direction: Just as the draft Dobbs opinion's conclusion is wholly unaffected by Fourteenth Amendment equality rights, so, too, should those rights remain entirely untouched by what this new decision does. 

They might be--and certainly that argument can well be made and should be accepted by courts, given what the Dobbs draft opinion says. 

Then again, as an even closer look at Alito's draft opinion in Dobbs suggests, its women's rights-constricting ruling may also portend future decisions that halt, roll back, or even unravel in their entirety the Supreme Court's constitutional sex equality jurisprudence, largely on a theory that women do not constitute a "discrete and insular minority," in ways that hearken back to Justice Antonin Scalia's dissenting opinion in United States v. Virginia, which struck down the Virginia Military Institute's males-only admissions policy on constitutional sex equality grounds. If the draft Dobbs opinion does, indeed, open those prospects, it sets a trap. Political struggles against the ruling to protect abortion rights, including within a robust reproductive justice frame, may achieve their ends, but in ways that will enable the Supreme Court to cite them as further evidence of women's political power and the corresponding lack of ongoing need for judicial protection of constitutional sex equality rights in the spirit of Carolene Products and its famous "footnote 4." What lies ahead, if the Alito draft should become the Court's opinion, is thus fraught terrain on which supporters of women's rights may struggle politically atop shifting constitutional tectonic plates that place sex equality guarantees long expected to be durably protected by the Supreme Court into doubt. 
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