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		Abstract

		This brief essay discusses the Federal Circuit's recent opinion in In re Elster. The case holds that the First Amendment prevents application of the section 2(c) bar to an attempted registration of the trademark TRUMP TOO SMALL. 

Cases like Elster disrupt the already unsteady relationship between trademark law and merchandising practices. In a normal market, would-be trademark holders have an incentive to select marks that perform the trademark function well. The judicial invention of a trademark merchandising right altered these incentives. For many mark holders, the merchandising right created an opportunity to exploit the goodwill of existing, functional, marks in a new market. But for some, the merchandising right is an opportunity to pursue ineffective marks that lack either preexisting goodwill or the plausible prospect of developing such goodwill. These marks may nonetheless be profitable as merchandise if trademark law may be used to confer monopoly rights over their sale. The PTO has some tools to moderate these pursuits, but courts are using the First Amendment to remove some of them. In re Elster continues this trend, increasing the pressure on vaguer alternatives like failure-to-function. Ultimately, however, the root problem is not the First Amendment, but the decades-old decision to press trademark law into the service of creating and protecting merchandising markets. 
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