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		Abstract

		This paper considers the ramifications of the landmark US Appeals Court decision in USA v Connolly & Black (decided January 27, 2022) to acquit on all charges, 2 former Deutsche Bank traderâ€™s Matthew Connolly and Gavin Campbell Black, who had been accused of conspiracy to defraud and false and fraudulent quote submissions during the late 2000s as part of their bankâ€™s participation in the daily BBA Libor interest rate fixing process.

The Appeal Courtâ€™s finding that: â€œThe governmentâ€™s [failure] to produce any evidence that any DB Libor submissions that were influenced by the bankâ€™s derivatives traders were not rates at which DB could request, receive offers, and accept loans in DBâ€™s typical loan amountsâ€� meant in turn that the government also â€œfailed to show that any of the trader-influenced submissions were false, fraudulent or misleadingâ€� has also effectively torpedoed the questionable logic previously applied to a whole class of Libor-rigging cases in both the United States and United Kingdom. Furthermore the governmentâ€™s attempts to get the jury to consider or substitute in the words: â€œwouldâ€�, â€œshouldâ€� or â€œshould notâ€� instead of the word â€œcouldâ€� to help its case, in the carefully drafted BBA Libor Panel instructions were neither relevant nor appropriate.

The paper also considers the subsequent abandonment in late October 2022 of the case of USA v Hayes & Darin, on the basis that the Connolly & Black decision â€œimplicates the theory charged in this [Hayes & Darin] case and the governmentâ€™s ability to prove its caseâ€�. In fact the 2 US government indictments against Connolly & Black and against Hayes & Darin respectively were substantially just copy-paste, and painting-by-numbers versions of each other.

This raises further questions in turn about the safety of Tom Hayesâ€™ earlier 2015 conviction in the United Kingdom criminal courts of conspiracy to defraud and 14 year, subsequently reduced to 11 year prison sentence tariff, on substantially similar Libor market facts to Connolly & Black, which is currently being considered by the UK Criminal Cases Review Commission for potential referral back to the UK Court of Appeal or Supreme Court, and which has for many years troubled both UK market and legal commentators.

Finally, new court proceedings recently initiated in November 2022 By Matthew Connolly against his former bank employer, purportedly for malicious prosecution in connection with his Libor-rigging prosecution and associated losses and career damage, has the potential, if this claim proceeds to trial before any settlement, to shed further light on any murky dealings between regulators, banks and traders that led to the whole sequence of Libor-rigging trials and the potential sacrificial offering up of innocent traders to hungry regulators, courts and politicians.

Additional areas considered include: the true contractual-type construction of the BBA Libor Definition clause and quote submission instructions; the purported One True Rate theory of Libor submissions; the Libor fixing averaging process; and the usefulness of considering high frequency financial markets interest rate data and bank market practices for evaluating the historic Libor fixing process. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Libor, Euribor, Tibor, Connolly, Black, Hayes, Darin, Johnson, Mathew, Merchant, Pabon, Youle, Ewan, BBA Libor Definition, USC, wire fraud, bank fraud, conspiracy, One True Rate Theory, high frequency data, contract construction, derivatives

	
	

	
    

    
	

	
	
		JEL Classification: G12, G13, G14, G15, K22, K41, K42

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	















	











    
    










    
    
    
    
















	



    




	
		Suggested Citation:
		Suggested Citation
	

	
		
			Macey-Dare,  Rupert, Could, Would, Should- Should Not and Could Not- the Hypothetical Questions at the Heart of USA v Connolly & Black, and All Libor Panel Interest Rate Submissions Cases (January 3, 2023).  Available at SSRN: https://ssrn.com/abstract=4317020 or http://dx.doi.org/10.2139/ssrn.4317020 
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	

	

	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Rupert Macey-Dare (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				St Cross College - University of Oxford  ( email )

			

			
			
				
				
				
					Saint Giles
Oxford
United Kingdom

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Middle Temple  ( email )

			

			
			
				
				
				
					Middle Temple Lane
London, EC4Y 9AT
United Kingdom

				

				
			

			

		

		
	

	

	
	

		

		

		
		
		

		
		
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Minerva Chambers  ( email )

			

			
			
				
				
				
					London
United Kingdom

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				       73

			

		
		
		
			Abstract Views

			      443

		

		
		 
		
			Rank

			  578,459

		

		
	


	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Corporate Law: Law & Finance eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Law & Finance eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,340

                                    

                                    
                                        PAPERS

                                            6,508

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                
	
                    Corporate Law: Securities Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corporate Law: Securities Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,275

                                    

                                    
                                        PAPERS

                                            7,555

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Bernard S. Black at Northwestern University - Pritzker School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    English & Commonwealth Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                English & Commonwealth Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              864

                                    

                                    
                                        PAPERS

                                           11,752

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Justine Pila at Professor of Law - University of Oxford

                                    

                                
                            

                        

                    

                
	
                    Economic Anthropology eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Economic Anthropology eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              609

                                    

                                    
                                        PAPERS

                                            8,959

                                    

                                

                                
                            

                        

                    

                
	
                    Monetary Economics: Financial System & Institutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Monetary Economics: Financial System & Institutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              514

                                    

                                    
                                        PAPERS

                                           11,242

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Economics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Economics eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              490

                                    

                                    
                                        PAPERS

                                           14,556

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Ronald J. Gilson at Stanford Law School, A. Mitchell Polinsky at Stanford Law School

                                    

                                
                            

                        

                    

                
	
                    Game Theory & Bargaining Theory eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Game Theory & Bargaining Theory eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              326

                                    

                                    
                                        PAPERS

                                            8,314

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Victor Ricciardi at Ursinus College

                                    

                                
                            

                        

                    

                
	
                    Legal Anthropology: Laws & Constitutions eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Legal Anthropology: Laws & Constitutions eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              204

                                    

                                    
                                        PAPERS

                                           15,031

                                    

                                

                                
                            

                        

                    

                
	
                    Law & Macroeconomics eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Macroeconomics eJournal

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              139

                                    

                                    
                                        PAPERS

                                              411

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Yair Listokin at Yale Law School, Rosa M. Lastra at Centre for Commercial Law Studies, Queen Mary University of London, Anna Gelpern at Georgetown University Law Center, Adam Feibelman at Tulane University - Law School, Peter Conti-Brown at University of Pennsylvania - The Wharton School

                                    

                                
                            

                        

                    

                
	
                    Consumer Legal & Oversight eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Consumer Legal & Oversight eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              109

                                    

                                    
                                        PAPERS

                                              905

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.094 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		

		
		
		
		
		
		
		
		
		
		
	
