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		Abstract

		The GDPR is often mentioned in the same breath as administrative fines. Elevated fines gain media attention, and likewise, if a data protection authority (DPA) does not issue fines there is an outcry of the lack of enforcement. Do the fines work in ensuring compliance with the GDPR, and ultimately protect the fundamental right to data protection? The simple answer: We donâ€™t know.

Article 58 of the GDPR gives the DPAs a variety of corrective powers. Administrative fines in accordance with Article 83 can be imposed in addition to or instead of any of these measures. However, the fines have taken the centre stage. While regulatory theory emphasises that regulation and enforcement is a step-by-step approach with progressively more deterrent sanctions, the success of the GDPR seems to be measured by the number and amount of issued fines.

The aim of fines as an enforcement mechanism is to influence behaviour and ensure compliance by punishing non-compliance. Thus, fines should have both a punitive and deterrent effect. Economic theory on optimal deterrence says that the expected fine should equal the harm caused by the infringement, or alternatively the gain to the violator plus a safety margin.

When not issuing fines, the DPAs are criticised for being mellow. And when setting fines, it can appear that order is resettled, while in fact there may not be any restoration. After all, the data subjects are not beneficiaries of the fines. Our concern should therefore not be the size of the fines, but whether the DPAs are enforcing the GDPR with the adequate and necessary means in their toolbox to ensure the data protection rights of individuals.
Alas, we may be watching an enforcement theatre â€“ but how would we know? 
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