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		Abstract

		In a range of critical markets, monopolists of all kinds—from pharma and agri-tech giants to Big Tech platforms—are engaged in “conditional dealing.” This is the practice of unilaterally offering benefits and penalties, or bribes and threats, to induce trading partners to refrain from competing, or from dealing with rivals. When pharma giants offer discounts conditioned on “loyalty,” when agricultural monopolists impose “exit penalties” for switching to rivals, and when social networks offer interoperability for apps only so long as they don’t compete, conditional dealing is at work.

A mountain of economic scholarship—much of it recent—shows that conditional dealing can inflict serious harms on consumers and the economy. But the law has not caught up. Harmful conditioning goes unpunished and undeterred because it falls into the gaps between the tidy categories of our fragmented monopolization law. Time and again, courts have tried to squeeze conditioning into ill-fitting categories; rejected claims on the basis of economically irrelevant criteria; and sometimes thrown up their hands altogether. The result is a shambolic mess, and the collapse of flagship enforcement efforts.

This Article is the first to propose that conditional dealing should be recognized as a new category of monopolizing conduct. Synthesizing recent economic scholarship with monopolization theory and doctrine, it provides a new analytical framework to enable courts to identify and condemn harmful conditioning. This includes a definition of conditioning, as well as standards for gauging its exclusionary impact, contribution to power, and procompetitive justifications. It explains why a host of tests and criteria often applied by courts—from price-cost and “coercion” tests to quantitative foreclosure screens—should be jettisoned. And it sketches two further ideas to help constrain particularly challenging variations: a framework of “quick look monopolization” for nakedly harmful conditioning, and a re-interpretation of the “attempted monopoly maintenance” offense aimed at knowing misconduct in complex and dynamic markets. 
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