

	
	

	









	




	







	









		

		
		

	
	




	
	


	
	



	
	


	
	
	
	
	
	
		
			
			
		

		
		
	

	

	



	
	
	
	

	







	















	Skip to main content












	

	

	
	

	

	
	












			

			





			






	




	


	
	





	








	

	
	
		
		
		
		
		
		
		
		
		
		
		
		
		
	

	
	
		
		
		
	


















	
		
	

	

	
		
	

	







	
		
		
		

		
		
		
		
			
				
				









	
	    












    
    






    
    







    




    






    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    






    
        
    


    
            
            
                
            
            
                
        Add Paper to My Library
        
        

    















	














	
	    







 



	




	







	




































    



			

			
				
				
				
				
				
						
				
				
				
					
						Share:
							
	
	
	


					

					
				
				
				




				
				

    
        
        
        
            

		
		
		
			
				
			
				
			
				
			
				
			
		

		
            

		
		
		
			
				
			
		
			
		
			
		
			
		

		
            

            
        

        
    

    


    




				
				
					

					
					Permalink

						Using these links will ensure access to this page indefinitely

						
							
							Copy URL
						

						
				

				
			

		


		
			
				
				




	
	
		
	

	
	
		
		
	

	
	

	
	
	
	Crime-Facilitating Speech

	
    
        
            
            







    
    










    
    
    
    











			
                    UCLA School of Law Research Paper No. 04-15
 
        

    
	

	
	
		
		
			115 Pages
		
		

		Posted: 17 Sep 2004
		
		
		
	

	
		
			
			




	See all articles by Eugene VolokhEugene Volokh
University of California, Los Angeles (UCLA) - School of Law


		

	
	
	
	
	



	
	
	
	
	
		
	

	
	
		
		
	

	
	
		
	
	
		Abstract

		Many recent free speech controversies - over contract murder manuals, secret Patriot Act subpoenas, contributory copyright infringement, encryption and decryption algorithms, Web pages that contain bombmaking information, discussion of gaps in security systems, publication of the names of abortion providers, boycott violators, crime witnesses, and police officers, and more - turn out to be special cases of a general problem: How should First Amendment law treat crime-facilitating speech, a term I define to mean (1) any communication that, (2) intentionally or not, (3) conveys information that (4) makes it easier or safer for some listeners or readers to (a) commit crimes, torts, acts of war, or suicide, or (b) to get away with committing such acts?  Surprisingly, scholars have not focused much on these broad questions, and the Supreme Court has never squarely confronted them either in their general form or in their specific applications.    

This article begins by drawing the link between the many different examples of crime-facilitating speech - a link that's important to recognize, since it means that the decision in any of those cases may affect the decisions in others. It then explains why restrictions on crime-facilitating speech can't be easily justified under existing First Amendment doctrine, and goes on to discuss the various distinctions that might form the building blocks of a possible new First Amendment exception.  One seemingly appealing distinction - between speech intended to facilitate crime, and speech that is merely said with knowledge that some readers will use it for criminal purposes - turns out to be less helpful than might at first appear. Many other possible distinctions end up being likewise unhelpful, though a few are promising.    

The article ultimately suggests that crime-facilitating speech ought to be constitutionally protected unless (1) it's said to a person or a small group of people when the speaker knows the listeners are likely to use the information for criminal purposes, (2) it's within one of the few classes of speech that has almost no noncriminal value, or (3) it can pose truly extraordinary harm (on the order of a nuclear attack or a plague) even when it's also valuable for lawful purpose; but I hope its analysis will be helpful even to those who would reach a different conclusion.    

Finally, the article notes that, while crime-facilitating speech cases arise in all sorts of media, and should be treated the same regardless of the medium, the existence of the Internet does make a difference here. Most importantly, by making it easy for people to put up mirror sites of banned material as a protest against such bans, the Internet makes restrictions on crime-facilitating speech less effective, both practically and (if they're cast in terms of purpose rather than mere knowledge) legally. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: First Amendment, Free Speech, Freedom of Speech, Crime, Aiding and Abetting

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Volokh,  Eugene, Crime-Facilitating Speech. UCLA School of Law Research Paper No. 04-15,  Available at SSRN: https://ssrn.com/abstract=592171
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Eugene Volokh (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				University of California, Los Angeles (UCLA) - School of Law  ( email )

			

			
			
				
				
				
					385 Charles E. Young Dr. East
Room 1242
Los Angeles, CA  90095-1476
United States
310-206-3926 (Phone)
310-206-6489 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      537

			

		
		
		
			Abstract Views

			    5,538

		

		
		 
		
			Rank

			   95,549

		

		
	


	

	
		
			
				       53 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    University of California, Los Angeles School of Law, Public Law & Legal Theory Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                University of California, Los Angeles School of Law, Public Law & Legal Theory Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            3,746

                                    

                                    
                                        PAPERS

                                              956

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Mark P. McKenna at UCLA School of Law

                                    

                                
                            

                        

                    

                
	
                    U.S. Constitutional Law: Rights & Liberties eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Rights & Liberties eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,108

                                    

                                    
                                        PAPERS

                                           15,672

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Cyberspace Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Cyberspace Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            2,017

                                    

                                    
                                        PAPERS

                                           12,780

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Peter Swire at Georgia Institute of Technology - Scheller College of Business, Jonathan L. Zittrain at Harvard Law School and Harvard Kennedy School of Government, Kalie Mayberry at Harvard University - Harvard Law School

                                    

                                
                            

                        

                    

                
	
                    Criminal Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Criminal Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,308

                                    

                                    
                                        PAPERS

                                            8,034

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Paul H. Robinson at University of Pennsylvania Carey Law School

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Freedom of Expression Adjudication in Europe and America: A Case Study in Comparative Constitutional Architecture

                        
                            By
                                
                                
                                    
                                    Frederick Schauer
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        A New Progressivism

                        
                            By
                                
                                
                                    
                                    Cass R. Sunstein
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        So What is the Real Legacy of Oakes? Two Decades of Proportionality Analysis Under the Canadian Charter's Section 1

                        
                            By
                                
                                
                                    
                                    Sujit Choudhry
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Freedom of Speech and Defamation: Developments in the Common Law World

                            
                                By
                                    
                                    
                                        
                                        Adrienne Stone
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Comparativism in Constitutional Interpretation

                            
                                By
                                    
                                    
                                        
                                        Adrienne Stone
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Comparative Constitutional Law of Freedom of Expression

                            
                                By
                                    
                                    
                                        
                                        Adrienne Stone
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.084 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

