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		Abstract

		The fundamental problem raised by reparations, and particularly reparations litigation, is the question of how to apportion responsibility for historical wrongs.  The most controversial harm targeted by reparations litigation is the enslavement of Africans and African Americans and the injuries consequent to that enslavement.  The task faced by such litigation, therefore, is to construct persuasive theories explaining who is to bear responsibility for this and other race-based historical wrongs; to determine how such wrongs should be compensated; and to identify who is to receive that compensation.    

So far, most litigants have advanced only broad descriptions of the communities injured and the harms suffered during slavery.  Moving beyond these sweeping generalizations, however, the task of charting our mutual responsibilities becomes more complex.  It is not always easy to identify with specificity the wrong suffered or the benefit conferred, nor the link between that wrong or benefit and the responsibility for redressing it.  Not every injury obliges the perpetrator to make the victim whole.  Some wrongs are justified, and others excused, often - as in the case of slavery - by express governmental permission. A society's willingness to tolerate, justify, or excuse wrongs such as slavery may change over time, often as a result of legislative action, but more often thanks to changing social mores.      

Even when a wrong is condemned, it may not be possible to correct it or provide compensation.  Some wrongs may lack a particular perpetrator.  Alternatively, the wrong may have an identifiable human source who is no longer available to provide compensation - she may be dead, missing, or destitute - despite the continuing impact of the injury upon the victim.       

The demand for compensation, however, does not become less reasonable or just due to the absence of a specific perpetrator.  There are clearly some injuries that, although not caused by a particular individual, we as a society justifiably identify as deserving of some form of reparative compensation, even when the victims contribute to the wrong.  On the other hand, there are some injuries that we refuse to remedy through government action, even though "society" in some general sense is responsible for the unhappy state of affairs.       

This Article primarily addresses a variety of issues raised by attempts to litigate reparations for African Americans and, as a subsidiary matter, with certain consequences of such litigation as a political or social matter.  I propose to consider one legal solution to the issue of responsibility in reparations litigation: the relationship between plaintiff, defendant, and injury established by the concept of standing.    

My goal is not so much to provide an exegesis of the doctrine of standing, as it is to use the concept to highlight some of the problems facing reparations lawsuits in the current legal and political climate.  I suggest that the standing model generally requires some sort of continuing relationship, and thus - if reparations are to be traced to slavery - some enduring plaintiff, harm, and perpetrator.  If, as seems required by slavery reparations lawsuits, the relation is to survive the absence of the original victim, there must be some harm that is transmitted from victim to victim across generations.  Identifying such harms then becomes an essential part of reparations litigation, and may produce surprising results. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: Reparations, Slavery,  Remedies, African Americans, Restitution, Standing

	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Miller,  Eric J., Representing the Race: Standing to Sue in Reparations Lawsuits. Harvard BlackLetter Law Journal, Vol. 20, p. 91, 2004,  Available at SSRN: https://ssrn.com/abstract=692641
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Eric J. Miller (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
						
						


						
					
					[image: Loyola Law School Los Angeles]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				
				
				


				Loyola Law School Los Angeles  ( email )

			

			
			
				
				
				
					919 Albany Street
Los Angeles, CA  90015-1211
United States
213-736-1175 (Phone)

				

				
			

			
				
				
					HOME PAGE: http://www.lls.edu/aboutus/facultyadministration/faculty/facultylistl-r/millereric/
				

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      129

			

		
		
		
			Abstract Views

			    1,650

		

		
		 
		
			Rank

			  399,582

		

		
	


	

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Saint Louis University School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Saint Louis University School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            5,061

                                    

                                    
                                        PAPERS

                                              556

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Molly Walker Wilson at Saint Louis University - School of Law, Dana M. Malkus at Saint Louis University - School of Law

                                    

                                
                            

                        

                    

                
	
                    Jurisprudence & Legal Philosophy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Jurisprudence & Legal Philosophy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,633

                                    

                                    
                                        PAPERS

                                           13,491

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Brian Bix at University of Minnesota Law School, Matthew D. Adler at Duke University School of Law

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Discrimination, Law & Justice eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Discrimination, Law & Justice eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,232

                                    

                                    
                                        PAPERS

                                           17,908

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Francisco Valdes at University of Miami - School of Law

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.068 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

