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		Abstract

		The Supreme Court's decision in Sosa v. Alvarez-Machain to keep the door ajar for lawsuits alleging violations of international law under the Alien Tort Statute (ATS) has important implications for the U.S. government's prosecution of the war on terrorism.  Unlike "first wave" ATS lawsuits against other aliens, or "second wave" ATS lawsuits against multinational corporations, what I call the "third wave" of ATS lawsuits are directed at the U.S. government itself.  This third wave has already manifested itself in ATS lawsuits arising out of U.S. mistreatment of prisoners held in Iraq, alleged mistreatment of detainees at Guantanamo Bay, and the rendition of suspected terrorists to third countries.      

My goal in this symposium essay is neither to celebrate nor to condemn this coming wave of ATS litigation.  Rather, my more modest task is to describe examples of these new ATS lawsuits, explain why the Sosa decision will not prevent such lawsuits, and to suggest how these lawsuits will highlight the role of the executive branch in the administration of international law by U.S. courts.  As a doctrinal matter, the executive branch has a crucial, yet unexplored, role to play in the application of international law by domestic courts.  The third wave ATS lawsuits will test the importance of this role. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
		
		
			
				
			
		
		Keywords: customary international law, alien tort statute, executive power

	
	

	
    

    
	

	
	
		JEL Classification: K33

	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Ku,  Julian G., The Third Wave: The Alien Tort Statute and the War on Terrorism. Emory International Law Review, Vol. 19, p. 205, 2005,  Available at SSRN: https://ssrn.com/abstract=762365
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Julian G. Ku (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: Hofstra University - School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				Hofstra University - School of Law  ( email )

			

			
			
				
				
				
					121 Hofstra University
Hempstead, NY  11549
United States
516-463-4237 (Phone)
516-463-6264 (Fax)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      371

			

		
		
		
			Abstract Views

			    5,215

		

		
		 
		
			Rank

			  147,884

		

		
	


	

	
		
			
				        7 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Hofstra University School of Law Legal Studies Research Paper Series

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Hofstra University School of Law Legal Studies Research Paper Series

                                
                                    Subscribe to this free journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            4,591

                                    

                                    
                                        PAPERS

                                              429

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Akilah Folami at Hofstra University - Maurice A. Deane School of Law

                                    

                                
                            

                        

                    

                
	
                    U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                U.S. Constitutional Law: Separation of Powers & Federalism eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,994

                                    

                                    
                                        PAPERS

                                            6,669

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Matthew D. Adler at Duke University School of Law, Brian Bix at University of Minnesota Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Public International Law: Sources eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Public International Law: Sources eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,257

                                    

                                    
                                        PAPERS

                                            9,481

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Alan Sykes at Stanford University - Law School

                                    

                                
                            

                        

                    

                
	
                    National Security & Foreign Relations Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                National Security & Foreign Relations Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              684

                                    

                                    
                                        PAPERS

                                           11,114

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Oren Gross at University of Minnesota Law School

                                    

                                
                            

                        

                    

                
	
                    Young Scholars Law eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Young Scholars Law eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              681

                                    

                                    
                                        PAPERS

                                            5,015

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Robin Fretwell Wilson at University of Illinois College of Law, David A. Hyman at Georgetown University Law Center

                                    

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Arbitrating Human Rights

                        
                            By
                                
                                
                                    
                                    Roger Paul Alford
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Alien Tort Statute Accomplice Liability Cases: Should Courts Apply the Plausibility Pleading Standard of Bell Atlantic v. Twombly?

                        
                            By
                                
                                
                                    
                                    Amanda Sue Nichols
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Taking Tort Law Seriously in the Alien Tort Statute

                        
                            By
                                
                                
                                    
                                    Anthony J. Sebok
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            The Alien Tort Statute and Federal Common Law: A New Approach

                            
                                By
                                    
                                    
                                        
                                        Ingrid (wuerth) Brunk
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            Not Just Doctrine: The True Motivation for Federal Incorporation and International Human Rights Litigation

                            
                                By
                                    
                                    
                                        
                                        Daniel Abebe
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The New Deference-Based Approach to Adjudicating Political Questions in Corporate ATS Cases: Potential Pitfalls and Workable Fixes

                            
                                By
                                    
                                    
                                        
                                        Seth Korman
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            In Re South African Apartheid Litigation and Beyond: Corporate Liability for Aiding and Abetting under the Alien Tort Statute

                            
                                By
                                    
                                    
                                        
                                        Gunther Handl
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            To Proceed with Caution? Aiding and Abetting Liability Under the Alien Tort Statute

                            
                                By
                                    
                                    
                                        
                                        Ryan S. Lincoln
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Future of Corporate Aiding and Abetting Liability under the Alien Tort Statute: A Roadmap

                            
                                By
                                    
                                    
                                        
                                        Andrei Mamolea
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Curious Case of Corporate Liability under the Alien Tort Statute: A Flawed System of Judicial Lawmaking

                            
                                By
                                    
                                    
                                        
                                        Julian Ku
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l200 in   0.079 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

