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		Abstract

		Recently, several contradictory developments have appeared concerning the death penalty.  On the one hand, some indicators suggest that the death penalty is on the wane.  Annual death sentences, for instance, have dropped 60% from a post-Furman high in 1996, and the public is increasingly skeptical that the death penalty is being fairly applied (one recent poll found that 60% believe that an innocent person has been executed within the past five years).       Yet, writing a requiem for the death penalty may be premature.  Despite an increasing recognition of the death penalty's problems, overall public support remains strong.  Polls consistently find that two out of every three Americans still favor capital punishment, and no widespread legislative movement toward moratoria has materialized.    

This Article explores the death penalty's future in light of these two crosscurrents.  Relying on recent empirical findings and other developments, the Article finds that one must think small about what is happening with the death penalty in the courtroom.  That is, the steady decline in death sentences over the past decade does not appear to represent a sweeping turn against the death penalty by the public.  Rather, the decline can be attributed to the convergence of a number of factors that together have gradually trimmed back the imposition of death sentences.      

The Article next asks how much of a further decline in death sentences is possible given that a majority of Americans currently embrace a core belief that the death penalty is the only justifiable punishment for certain crimes (what the Article terms the McVeigh Factor).  The Article explores the possibility that a blockbuster event, such as DNA exoneration of someone who has been executed, might lead to moratoria and eventually abolition. It concludes, however, that the immediate future is most likely to be determined by the continued emergence of factors that affect individual cases, such as better defense attorneys, more representative juries, and greater incentives for prosecutors to accept non-capital outcomes. 


	

	

	
		
		


	

	
	

		
		

	
	


	

	
	
	
		
	
	
	

	
	
	

	
    

    
	

	
	
	

	
	

























    	
	
	
	
   	
	
	
	
	
	            
	

























    
    










    
    
    
    
















	






	
		Suggested Citation:
		Suggested Citation
	

	
		
			Sundby,  Scott E., The Death Penalty's Future: Charting the Crosscurrents of Declining Death Sentences and the Mcveigh Factor. Texas Law Review, Vol. 84, 2006, Washington & Lee Legal Studies Paper No. 2006-07,  Available at SSRN: https://ssrn.com/abstract=909176
		
	

	

	
	
	

	
		
	

	

	
	
		

	










    
    










    
    
    
    





















	


	























	
	

		

		

		
		
		

		
		
			
				
					
						Scott E. Sundby (Contact Author)

					
			
		

		
		
		
		

		
		
			
				
					
					
					
					
					
					
					
					
					
						
					
					[image: University of Miami School of Law]
				
			

			
				
				
				
					
					
					
					
				
					
					
					
						
					
				
			

			
				University of Miami School of Law  ( email )

			

			
			
				
				
				
					1311 Miller Dr.
Coral Gables, FL  33146
United States
305-284-5848 (Phone)

				

				
			

			

		

		
	

	





	

	

	
	
		
	

	

	
	




				
				
				









	
	    












    
    






    
    







    









    
        
        
        
            
            

            

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    [image: PDF icon]Download This Paper
                    
                
            

        
    
        
    

            
            
                

                

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Open PDF in Browser
                    
                
            

        
    
        
    
            
        

    




















	














	
	    







 



	




	







	







































				

				

				
					
						

						
						

						

						
						

					
				

			


			
				
					
						
						
	










	
	    














	
	    














	
	    







	
		Do you have negative results from your research youâ€™d like to share?

		
			

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit Negative Results
                    
                
            

        
    
        
    
		

	



					

				
				
					
					


	












	
	
	








	
		
			Paper statistics

		

	


	
		
		 
			
				Downloads

				      279

			

		
		
		
			Abstract Views

			    3,333

		

		
		 
		
			Rank

			  200,386

		

		
	


	

	
		
			
				       20 References
		

	



	
		PlumX Metrics

		
			
		

		
			
		

	





				


				
				
				
					

    
        
            Related eJournals

        	
                    Corrections & Sentencing Law & Policy eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Corrections & Sentencing Law & Policy eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                            1,149

                                    

                                    
                                        PAPERS

                                            5,652

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Sharon Dolovich at University of California, Los Angeles - School of Law, Margo Schlanger at University of Michigan Law School

                                    

                                
                            

                        

                    

                
	
                    Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Law & Society: Public Law - Crime, Criminal Law, & Punishment eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              858

                                    

                                    
                                        PAPERS

                                           17,885

                                    

                                

                                
                                    
                                        This Journal is curated by:

                                        Jessica Eaglin at Cornell Law School

                                    

                                
                            

                        

                    

                


            

            
                
                

                	
                    Empirical Studies eJournal

                    
                        
                        

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Follow
                    
                
            

        
    
        
    

                        

                        
                            

                            
                            
                                Empirical Studies eJournal

                                
                                    Subscribe to this fee journal for more curated articles on this topic
                                

                                
                                    
                                        FOLLOWERS

                                              659

                                    

                                    
                                        PAPERS

                                            8,793

                                    

                                

                                
                            

                        

                    

                



                
            

            
        
        
        
                 
        
        

    


				


				
					
					

















    
        
            Recommended Papers

            	
                        
                        

                        
                        
                        Victim Standing

                        
                            By
                                
                                
                                    
                                    Susan A. Bandes
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Implicit Theories and Capital Sentencing: An Experimental Study

                        
                            By
                                
                                
                                    
                                    Jeremy A. Blumenthal
                                    
                                
                            

                        
                        
                    
	
                        
                        

                        
                        
                        Competing Conceptions of Modern Desert: Vengeful, Deontological, and Empirical

                        
                            By
                                
                                
                                    
                                    Paul H. Robinson
                                    
                                
                            

                        
                        
                    


                    
                        	
                            
                            

                            
                            
                            Correcting Deadly Confusion: Responding to Jury Inquiries in Capital Cases

                            
                                By
                                    
                                    
                                        
                                        Paul Marcus, 
                                        
                                    
                                        
                                        Stephen P. Garvey, ...
                                        
                                    
                                

                            

                            
                            
                        
	
                            
                            

                            
                            
                            The Heart Has Its Reasons: Examining the Strange Persistence of the American Death Penalty

                            
                                By
                                    
                                    
                                        
                                        Susan A. Bandes
                                        
                                    
                                

                            

                            
                            
                        



            
            
                 
            
        

    

				

			

		


		
				
					Feedback
					
				

			

			


	
		
		Feedback to SSRN

		
			
				
					Feedback
					 (required)
				
				
			

			
				
					Email
					 (required)
				
				
			

			
				Submit
				
			
		

		

		If you need immediate assistance, call 877-SSRNHelp (877 777 6435) in the United States, or +1 212 448 2500 outside of the United States, 8:30AM to 6:00PM U.S. Eastern, Monday - Friday.

	







	

	
	
		
		

	




	
	





  
  

	
	
		
	


	
	
		
			
			
		
	
		
	


	
	
	






		
		














	
		
			
				
                    

    

    

    

    

    

    


        
            

    

    

    

    

    

    


        
            
                
                    Submit a Paper
                    
                        
                    
                
            

        
    
        
    
					Section 508 Text Only Pages
				

			
			
				SSRN Quick Links 

					SSRN Solutions
	Research Paper Series
	Conference Papers
	Partners in Publishing
	Jobs & Announcements
	Special Topic Hubs


			

			
				SSRN Rankings 

					Top Papers
	Top Authors
	Top Organizations


			

			
				About SSRN 

					Network Directors
	Announcements
	Contact us
	FAQs


			

			
		

			
	
	


		
			
				
			

			
				
					Copyright
					Terms and Conditions
					Privacy Policy
				

				
					All content on this site: Copyright Â© 2023 Elsevier Inc., its licensors, and contributors. All rights are reserved, including those for text and data mining, AI training, and similar technologies. For all open access content, the Creative Commons licensing terms apply.

					We use cookies to help provide and enhance our service and tailor content.

					To learn more, visit
					Cookie Settings.
					
						
							
							This page was processed by aws-apollo-l100 in   0.078 seconds 
						
					
					

				

			

			
				
			

		

	









	
		
		
		
		


    
        
        
        

        
        
                
                
                    
                
            
    

    

    


		






    























    




    








	


		[image:  ]

		
		
		
		
		
		
		
		
		
		
	

