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		Abstract

		This article develops a general theory of the Establishment Clause that is grounded on a direct consideration of the relationship between the Supreme Court's constitutional doctrine and various theoretical models of judicial review.  The Court's Establishment Clause doctrine is primarily separationist, but it includes a contradictory subtheme permitting the government to favor religion in certain circumstances.  The author concludes that this doctrine cannot be defended on the basis of originalism, largely because the Establishment Clause was originally designed to serve the policy of federalism and because originalism cannot justify the Court's "incorporation" of the Establishment Clause into the Fourteenth Amendment for application to the states.  The article also addresses process-oriented and common values theories of nonoriginalist judicial review, but concludes that these relatively nonactivist theories likewise cannot support the Court's doctrine.    

The author then advances his own theory of nonoriginalist judicial review under the Establishment Clause, a concededly activist theory of political-moral reasoning.  He argues that at least in its broad features, the Supreme Court's Establishment Clause doctrine, including both its dominant separationist component and its contradictory subtheme, can be explained and justified as a resolution of church-state issues that makes America stronger, both politically and morally.  More specifically, he contends that the Court's doctrine works to ensure a proper respect for the religious and irreligious beliefs of individuals, supports our important societal interest in maintaining a religiously inclusive political community, and, at the same time, does not disserve the valuable role of religion in our country. 
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